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A SHORT MANUAL

ON THE YOUTH JUSTICE ACT 2024

FOR THE GUIDANCE OF

JUDICIAL OFFICERS, REGISTRARS
AND LEGAL REPRESENTATIVES


	This document contains key parts of the following sections of Chapters 1 & 11 of the Children’s Court Research Materials. The full Chapters may be downloaded from the Children’s Court website: https://www.childrenscourt.vic.gov.au/research-materials.



	SM1.1.7
	Youth Justice Act 2024 [YJA]

	A 31-page summary of the YJA, highlighting the key provisions and including cross-references to provisions in Children, Youth and Families Act 2005 [CYFA].



	SM1.1.8
	Transitional provisions CYFA to YJA

	A brief summary of the complex transitional provisions contained in ss.858-898 of the YJA. Transitionals should be considered on a case by case basis if in doubt.



	SM11.1.3
	Sentencing of children

	· Comparison of the sentencing principles in ss.203-210 YJA & s.362(1) CYFA.
· Summaries of some relevant case law.



	SM11.1.5
	Sentencing orders – Sentencing hierarchy

	· Detailed ‘cheat sheets’ summarising each of the 9 YJA sentencing orders.
· Circumstances when pre-sentence reports must be ordered under Part 9.2 YJA.
· Sentencing orders under the YJA and the CYFA listed and compared.



	SM11.1.6
	Summaries of YJA sentencing orders

	Three charts provided by the Judicial College summarising the 9 YJA sentences.



	SM11.1.7
	Power to impose a total sentence of detention under the YJA

	A YJA total YJCO sentence replaces a CYFA aggregate YJC sentence.



	SM11.1.11
	Power of the Children’s Court to impose community service

	As a developmental condition on PRO, YSSO or YCO or as a free-standing order.



	SM11.4
	Material admissible in YJA sentencing hearings

	Includes pre-sentence, specialist assessment & PSGC reports, priors, victim impact statements and the child’s unique and systemic background factors.



	SM11.5
	Deferral of sentencing

	For any of 6 reasons including participation in a PSGC.



	SM11.6
	Group conferences

	Discussion of a pre-sentence group conference [PSGC], an early diversion group conference [EDGC] and a parole stage group conference [PAGC].
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[bookmark: _SM1.1.7__]SM1.1.7   Youth Justice Act 2024
[bookmark: _Hlk170715008]One of the recommendations of the Armytage and Ogloff Youth Justice Review in July 2017 was the establishment of “a contemporary legislative framework for youth justice” and the creation of “a standalone Act, separate from the Children, Youth and Families Act 2005” [CYFA].  The Youth Justice Act 2024 [YJA] is this new “standalone Act”. It received the Royal Assent on 10/09/2024.

Section 1 of the YJA provides:
[bookmark: _Toc169206958]1	Purposes
(1)	The main purposes of this Act are—
(a)	to raise the minimum age of criminal responsibility from 10 years of age to 12 years of age; and
(b)	to provide for police powers in relation to children under the minimum age of criminal responsibility who are 10 or 11 years of age; and
(c)	to provide for the procedures and other matters relevant to the Criminal Division of the Children's Court as the specialist division dealing with criminal matters relating to children; and
(d)	to ensure robust oversight and accountability of the youth justice system to—
(i)	promote community safety; and
(ii)	prevent and reduce offending by children and young persons; and
(iii) support the rehabilitation and positive development of children and young persons involved in the youth justice system; and
(iv) provide victims with appropriate opportunities to participate in the youth justice process; and
(v) protect the rights of children and young persons involved in the youth justice system; and
(e)	to establish a scheme that provides alternative processes to a court proceeding for dealing with children who are alleged to have committed offences, including the use of—
(i)	youth warnings and youth cautions; and
(ii)	early diversion group conferences; and
(iii)	court ordered diversion from criminal proceedings; and
(f)	to make provision in relation to—
(i)	children who have been charged with offences; and
(ii)	children and young persons who have been found guilty of offences.
(2)	The other purposes of this Act are—
(a)	to repeal certain provisions from the Children, Youth and Families Act 2005 and reform and re-enact those provisions in this Act; and
(b)	to amend the Bail Act 1977, including by providing for the trial of a scheme under which, in certain circumstances, certain courts may grant bail to a child subject to conditions that provide for electronic monitoring of the child; and
(c)	to set out transitional provisions; and
(d)	to make consequential amendments to other Acts.

The effect of the amendments referred to in YJA ss.1(2)(a) & 1(2)(d) is that most previous statutory provisions which are relevant to the operation of the Criminal Division of the Children’s Court [ChCV] (mainly those in the CYFA) are repealed and re‑enacted in the YJA, sometimes in an amended form.

[bookmark: _Hlk208219441]Section 2 of the YJA provides for the YJA to have a staggered commencement. The following provisions of the YJA commence operation on the dates shown.
	11/09/2024
	Section 2 and ss.903D, 903E, 903F, 903G & 904 (minor amendments to the Bail Act 1977, some of which are shaded in orange in this summary).

	16/10/2024
	Section 1 and ss.855-857 (insertion of ss.347B, 347C & 491A CYFA).

	02/12/2024
	YJA ss.903A-903C: Amendments to Bail Act 1977 shaded in mauve in this summary.

	22/04/2025
	YJA ss.899-903, 907 & 908: Amendments to the Bail Act 1977 involving electronic monitoring of children on bail in certain circumstances.

	30/09/2025
	· The remaining provisions of Chapter 1 other than Part 1.3 (Guiding youth justice principles). These include the definitions in ss.3-8 plus Chapter 1 Part 1.2: Criminal responsibility of children.
· Chapter 3: Police power to take into care and control and transport a child aged 10 or 11.
· Chapter 19: Provisions relating to minimum age of criminal responsibility.
· Sections 766(1) & 766(3): Regulation-making powers.
· Sections 905-906: Technical corrections to the Bail Act 1977.



The remaining provisions of the YJA commence operation on 30/09/2026.
The provisions which are directly relevant to the Children’s Court are summarised below.  A reference to the CYFA shown in red indicates that the provision is repealed by the YJA.
	ACTS
	SUMMARY OF PROVISION

	CHAPTER 1, PART 1.1 – ‘CHILD’, ‘YOUNG PERSON’ & RELEVANT IMPAIRMENT’

	YJA s.4
CYFA s.3(1)
	‘Child’ is defined differently in the YJA although the upper limit of the jurisdiction of the Criminal Division remains unchanged by s.4.

	(1) In this Act, child means a person who is under 18 years of age.
(2) Additionally, child includes, in the case of a person who commits an offence or is alleged to have committed an offence, a person who—
(a)	was under 18 years of age at the time of the offence; and
(b)	is not excluded by subsection (3).
(3) A person is excluded if 19 years of age or over at the time of the commencement of the proceeding for the offence or alleged offence.

	See also YJA s.1175 (discussed at the end of this summary) for an expanded definition of ‘child’ and an explanation of why there is an expanded definition at all.

	YJA s.5
CYFA NONE
	‘Young person’ is defined as:

	A person 18 years of age or over (other than a person who is taken under YJA s.4(2) to be a child) who is—
(a) sentenced to a term of detention in a youth justice custodial centre [YJCC] under the Sentencing Act 1991; or
(b) sentenced to a term of imprisonment under the Sentencing Act 1991 and is the subject of a direction under YJA Chapter 13 for transfer to a YJCC or being considered under Chapter 13 for such transfer.

	YJA s.6
CYFA NONE
	For the purposes of the YJA a child has a ‘relevant impairment’ if:

	· the child has an intellectual disability, an acquired brain injury or a neurodevelopmental disorder; and
· the impairment has resulted in the child having substantially reduced functional capacity in relation to communication, social interaction, learning, self-care or self-management.

	CHAPTER 1, PART 1.2 – CRIMINAL RESPONSIBILITY OF CHILDREN

	YJA s.10
CYFA s.344
	· The age of criminal responsibility is raised from 10 years to 12 years: “It is conclusively presumed that a child who is under 12 years of age cannot commit an offence”.
· Related transitional provisions and consequential amendments are in Chapter 19.

	YJA s.11
	The presumption of doli incapax is incorporated into the YJA.
(1) It is presumed that a child who is 12 or 13 years old cannot commit an offence.
(2) The presumption in YJA s.11(1) is rebutted only if the prosecution proves beyond reasonable doubt that the child knew at the time of the alleged commission of the offence that the child's conduct was seriously wrong.
(3) Whether a child knew that their conduct was seriously wrong—
(a)	is a question of fact; and
(b)	cannot be inferred merely from the fact that the child engaged in the conduct which constituted the offence; and
(c)	refers to the child's knowledge that it was seriously wrong in a moral sense to engage in the conduct that constitutes the physical element or elements of the offence.
(4) To avoid doubt—
(a)	any presumption arising by or under the common law in relation to the criminal responsibility of a child continues to apply; and
(b)	in the event of inconsistency between this section and a presumption referred to in paragraph (a), this section prevails to the extent of the inconsistency.

	CYFA NONE
COMMON LAW
	

	YJA ss.12‑14
	These new provisions impose an obligation on a police officer and a police prosecutor (but not the DPP) to be satisfied – before deciding to commence or to continue a proceeding for an offence allegedly committed by a child at 12 or 13 years of age – to have regard to whether it appears that there is admissible evidence to prove beyond reasonable doubt that the child knew at the time of the commission of the alleged offence that the child’s conduct was seriously wrong.  See also YJA ss.823-826 (relevant only to jury trials) and YJA ss.811(1), 813-816 & 818-819 (re “record of reasons”) which are discussed in Chapter 19, Part 19.7 below.

	CYFA NONE
	

	CHAPTER 3 – POLICE POWER TO TAKE INTO CARE AND CONTROL AND TRANSPORT A CHILD AGED 10 OR 11 YEARS OLD 

	YJA ss.66‑91
	These new provisions complement the removal of criminal responsibility for a child who is 10 or 11 years old.  In particular s.68(1) empowers a police officer to take a child aged 10 or 11 into care and control if the police officer believes on reasonable grounds that—
(a)	there is a risk of serious harm to the child or another person that is likely to occur as a result of the behaviour of the child; and
(b)	it is necessary for the child to be transported under s.69 to minimise that risk of harm of serious harm.

	CYFA NONE
	

	CHAPTER 1, PART 1.3 – GUIDING YOUTH JUSTICE PRINCIPLES

	YJA ss.15‑26
	s.15: The guiding youth justice principles apply subject to any express statutory requirements and unless the context otherwise requires.
s.16: Their purposes are to promote community safety, minimise and reduce offending by children and young persons and support rehabilitation and positive development of children and young persons.
s.17: The DJCS Secretary, DFFH Secretary, Commissioner for Youth Justice, any court, the Youth Parole Board, Victoria Police or any other person or entity should take into account each guiding youth justice principle to the fullest extent possible when exercising any power, performing any function, making any decision or taking any other action under the YJA in respect of a child or young person.
However, a court is not to take into account the guiding youth justice principles in sentencing a child or young person.
To ensure that s.24 is taken into account, a court and any other relevant person must make enquiries to determine whether a child or young person is an Aboriginal person before exercising any power, performing any function, making any decision or taking any other action under the YJA in respect of the child or young person.

	CYFA NONE
	

	The guiding youth justice principles are:

	YJA s.18: Treatment of children and young persons
(1)	Children and young persons are to be treated differently to adults, in a way that recognises that they—
(a)	are developmentally distinct from adults; and
(b)	are dependent on parents, family and persons of significance in their lives, and the wider community, to provide them opportunities to realise their full potential; and
(c)	tend to be vulnerable when dealing with persons of authority; and
(d)	have a unique capacity for rehabilitation and positive development when properly supported.
(2)	Children and young persons are to be responded to as individuals and in a way that—
(a)	addresses the underlying causes of the child's or young person's offending behaviour, having regard to the available evidence about what works to reduce offending; and
(b)	promotes the child's or young person's human rights; and
(c)	promotes the child's or young person's strengths, including acknowledging the child's or young person's developmental needs, characteristics, identity and capacity for positive change; and
(d)	supports the child or young person to take responsibility for their actions, having regard to their capacity to do so, including by helping the child or young person recognise the impacts of their actions on victims and the community; and
(e)	provides the child or young person with opportunities to participate in decision-making processes that affect them and ensures that those processes are accessible, comprehensible and culturally appropriate;
(f)	minimises stigma to the child or young person; and
(g)	promotes and sustains the engagement of the child's or young person's parents, family and persons of significance in their lives and the wider community in their rehabilitation; and
(h)	recognises the unique vulnerabilities and systemic and structural issues that disproportionately impact upon cohorts to which the child or young person belongs, including but not limited to children or young persons—
(i)	with a disability; or 
(ii)	with a mental illness; or 
(iii)	from a culturally or linguistically diverse background; or
(iv)	with a history of involvement with the child protection system; and
(i)	recognises that children or young persons may themselves be victims; and
(j)	contributes to the most timely outcome for the child or young person that is appropriate in the circumstances.
YJA s.19: Prevention, diversion and minimum intervention
Responses to offending and alleged offending by children and young persons are to emphasise prevention, diversion and minimum intervention by—
(a)	ensuring that the child or young person is subject to the minimum intervention that is necessary and appropriate in the circumstances with any deprivation of liberty being a last resort and for the minimum period appropriate; and
(b)	giving priority to diverting the child or young person away from the criminal justice system and supporting efforts at early intervention to address the causes of offending behaviour; and
(c)	ensuring that a criminal proceeding is not commenced against the child or young person if there are other appropriate means of dealing with the child's behaviour or the young person's behaviour, unless the public interest requires otherwise.
YJA s.20: Rights of victims and the importance of restoration
The rights of victims and the importance of restoration are to be recognised by—
(a)	providing opportunities for restoration of harm and restorative processes that allow the harm done by a child or young person to their victims, their families and their community to be acknowledged; and
(b)	providing opportunities for victims to participate in such processes and for the harm done to them to be acknowledged.

	YJA s.21: Importance of parents and family
(1)	Parents, family and persons of significance in a child's life or a young person's life are to be recognised as having a shared responsibility to help the child or young person to rehabilitate, positively develop and not offend.
(2)	Parents, family and persons of significance in a child's life or a young person's life are to be engaged to fulfil the responsibilities—
(a)	of caring for and supporting the child or young person; and
(b)	of helping the child or young person to rehabilitate, positively develop and not offend.
YJA s.22(1): Promotion of partnership and collaboration with agencies and other entities
(1)	Public service bodies, public entities, Victoria Police, non-government organisations and the community have a shared responsibility to—
(a)	support children and young persons to rehabilitate, positively develop and not offend; and
(b)	prevent children and young persons from having contact with the youth justice system; and
(c)	divert children and young persons from the youth justice system, to the greatest extent possible.
YJA s.24: Additional principles specific to Aboriginal children and young persons
(1)	In addition to the other guiding youth justice principles, the right of Aboriginal persons to self­determination must be respected and upheld by—
(a)	positioning and empowering Aboriginal persons to design, develop and implement policies, initiatives and strategies that will lead to an Aboriginal-led youth justice system in relation to Aboriginal children and young persons; and
(b)	having regard to the following principles—
(i)	respect for Aboriginal peoples' human rights and cultural rights;
(ii)	equitable partnerships between public service bodies, public entities, Victoria Police, non-government organisations and Aboriginal communities;
(iii)	sustainable and flexible funding and resourcing for Aboriginal communities;
(iv)	respect for cultural diversity and customary lore;
(v)	transfer of decision-making powers to Aboriginal communities with their free, prior and informed consent;
(vi)	overcoming barriers including structural racism, discrimination and bias;
(vii)	shared commitment, accountability and responsibility;
(viii)	valuing and centring of Aboriginal culture, knowledge and expertise;
(ix)	embedding cultural safety in policies, programs and services.
(2)	The right of Aboriginal children and young persons to self-determination must be supported by—
(a)	providing them with the opportunity to express their views; and
(b)	promoting their participation, and the participation of their family, kin and Elders, in decision-making processes that affect them.
(3)	Aboriginal children and young persons must be supported by recognising that—
(a)	Aboriginal concepts of family include extended kinship relationships and family structures; and
(b)	strong connections with family, kin, community, culture, Country and Elders are the foundations needed for Aboriginal children and young persons to thrive; and
(c)	Aboriginal children and young persons who have committed or are alleged to have committed offences should be dealt with in a way that upholds their cultural rights and sustains their ties to family, kin, community, culture, Country and Elders.

	CHAPTER 4 – DIVERTING CHILDREN FROM THE JUSTICE SYSTEM
CHAPTER 6, PART 6.1, DIVISION 3 – CHILDREN’S COURT REFERRAL TO EDGC

	YJA ss.92‑146
+
ss.161-166
	The new provisions in Chapter 4 give a statutory basis to and substantially expand what was previously known as a ‘police caution’ given to a child for an alleged offence.  There are 4 types of police diversion which form a hierarchy of options set out in s.92(1)(a)-(d):
(a) take no action against the child;
(b) give a youth warning to the child [ss.94-101];
(c) give a youth caution to the child [ss.102-115];
(d) refer the child to participate in an early diversion group conference [EDGC] [ss.116‑135 – see also s.138 for an Aboriginal child].
If all of these are clearly inappropriate in the circumstances, s.92(1)(e) provides that the police officer may then commence a criminal proceeding against the child for the alleged offence.
YJA s.92(2) provides that in deciding whether an action in the hierarchy of options is clearly inappropriate, the police officer must have regard to each of the following matters—
(a) the nature and seriousness of the alleged offending;
(b) the number, frequency and nature of findings of guilt or convictions (if any) in respect of the child;
(c) any previous conduct of the child relevant to the alleged offending, including but not limited to whether the child has acknowledged responsibility or shown remorse for their behaviour;
(d) any harm caused to the victim (if any) of the alleged offending.

	CYFA NONE
	

	YJA ss.94-101: Youth warnings
· A police officer may give a youth warning to a child for one or more alleged offences if satisfied there is sufficient evidence to charge the child with the alleged offence(s): s.95. The warning must be given as soon as reasonably practicable after the commission of the alleged offence and may be given after a criminal proceeding has been commenced against the child for that offence: s.97. The warning may be given at any place and may be verbal or in writing: s.98. The police officer who gives the youth warning must explain the nature and effect of the warning as plainly and simply as possible and in a way the child is likely to understand: s.99.
· The following matters detailed in s.96 do not affect a child’s eligibility to be given a youth warning for an alleged offence—
(a)	whether the child has previously been given a youth warning or youth caution for any alleged offence and the number of youth warnings or youth cautions (if any) previously given to the child;
(b)	whether the child has previously been charged with any alleged offence;
(c)	whether the child has previously been found guilty of any offence;
(d)	whether the child denies the alleged offending;
(e)	whether the child has exercised any of the child's legal rights in relation to the alleged offence, including the right to silence;
(f)	whether the child consents to receiving a youth warning.
· A police officer who gives a youth warning to a child may notify a parent of the child of the giving of the warning but must not do so if of the opinion that notifying the parent would pose an unacceptable risk to the safety or wellbeing of the child: s.100.  A police officer must make a record of any youth warnings given: s.101.
YJA ss.102-115: Youth cautions
· A police caution is a significantly more formal process than a police warning.
· A police officer may give a youth caution to a child for one or more alleged offences if satisfied there is sufficient evidence to charge the child with the alleged offence(s): s.103.  The caution may be given by a cautioning police officer or a person requested by a cautioning police officer and consented to by the child [including an Elder of an Aboriginal child’s community or a respected member of a cultural or religious community with which the child identifies] to give a youth caution in accordance with s.108. The caution must be given as soon as reasonably practicable after the commission of the alleged offence and may be given after a criminal proceeding has been commenced against the child for that offence: s.107. The persons who must and may attend the giving of a caution are detailed in s.109. The caution may be given at any place that ensures the safety of all persons attending the giving of the caution: s.112. It must be in writing containing the matters set out in s.113 and must be signed by the child in the presence of the persons referred to in s.109 who attend the giving of the caution to the child. 
· YJA s.104(2) provides that the matters set out in paragraphs (a)-(e) of s.96 which do not affect a child’s eligibility to be given a youth warning also apply to the giving of a youth caution.  However, s.104(1) provides that a youth caution must not be given to a child unless the child consents after an explanation has been given to the child under s.105.  The explanation must be given in the presence of a person chosen by the child (who may be a parent, a legal representative, an appropriate support person or an independent person) if it is reasonably practicable for that person to be present. A child may withdraw consent and request that the matter be dealt with by a court: s.106.
· A cautioning police officer who gives or attends the giving of a youth caution to a child may notify a parent of the child of the giving of the caution but must not do so if of the opinion that notifying the parent would pose an unacceptable risk to the safety or wellbeing of the child: s.114.
YJA ss.116-138 + 161-166: Early diversion group conferences
· An early diversion group conference is a much more formal process than a police warning or a police caution.
· A referral to an EDGC may be made by a police officer ss.116-135 or by the Children’s Court ss.161-166.
· A child may only be referred by a police officer to an EDGC if—
· the police officer is satisfied that there is sufficient evidence to charge the child with one or more alleged offences and either taking no action or giving a police warning or a police caution are clearly inappropriate in the circumstances [s.117(1)]; and
· at the time of the alleged offending the child was—
· under 14 years of age; or
· if 14 years of age or older, the alleged offending does not include the commission of an indictable offence and the child has not previously been charged with an offence allegedly occurring when the child was 14 years of age or over [s.117(2); and
· there is a suitable approved service provider to conduct the EDGC [s.118(1)(a)]; and
· the child does not deny the alleged offending and consents to the referral [ss.118(1)(b)-(c)]; and
· the alleged offence is not one specified in s.118(2) [s.118(1)(d)].
· A child may only be referred by the Children’s Court to an EDGC if—
· before hearing and determining a charge against the child for an alleged offence the Court determines it is in the interests of justice to make the referral and the child consents [s.161(1)]; and
· the Court has considered any submissions made in respect of the proposed referral by the prosecution and if reasonably practicable the views of any victim [s.161(2)]; and
· the alleged offence is not one specified in s.118(2) [s.161(4)]; and
· there is a suitable approved service provider to conduct the EDGC [s.161(5)].
· The form of referral by the Children’s Court is set out in s.163.
· Procedure at an EDGC and EDGC outcomes are detailed at ss.124-135, 164 + 166. In particular—
s.126 provides that an EDGC for a child must not proceed unless the child has legal representation;
ss.130-131 govern any agreement made by a child in an ED outcome plan and the finalisation of such plan;
s.132 governs deferral or discontinuation of an EDGC;
ss.134-135 provide for confidentiality of EDGC proceedings and an ED outcome plan.
· The Children’s Court may take any action in respect of a child for an alleged offence that the Court considers to be appropriate if a convenor of an EDGC notifies the Court under Part 4.4 that an EDGC is not appropriate or has been discontinued: s.165.
YJA ss.136-138: Aboriginal-led early diversion group conference model
YJA s.136 imposes an obligation on the DJCS Secretary to develop an Aboriginal-led EDGC model with the requirements detailed in s.137 and to approve a person or body to conduct such conferences in accordance with s.138.
YJA ss.139-146: Effect of youth warnings, youth cautions and early diversion group conferences
· s.139: A youth warning, a youth caution and an ED outcome plan must not be recorded on a child’s criminal record or form part of the child’s criminal history or be treated as a finding of guilt.
· s.140: If a youth warning, youth caution or EDGC is finalised, any charge against the child for the alleged offence(s) must be withdrawn.  Subject to s.141 any proceeding commenced against the child for the alleged offence(s) must be discontinued.  Despite s.177(7) of the Criminal Procedure Act 2009, no proceeding may be commenced against the child for that offence or for any other offence arising out of substantially the same circumstances.
· s.141: If a proceeding has been commenced against a child for an alleged offence, leave of the court hearing the proceeding is required to give a youth warning or a youth caution or refer the child to an EDGC for that alleged offence.
· s.142:  Evidence of a youth warning or youth caution or the alleged underlying offending or any related statement or information given by the child is inadmissible as evidence in any criminal or civil proceeding against the child other than with the child’s consent.
· s.143-145: Subject to certain exceptions, evidence of the listed matters are inadmissible as evidence in any criminal or civil proceeding against a child who has been referred to an EDGC.
· s.146: Evidence referred to in ss.142, 143 or 144 is inadmissible in a proceeding against a child to determine whether the presumption that a child who is under 14 years of age cannot commit an offence is rebutted.
· s.166: The Children’s Court must discharge a child without any finding of guilt for an alleged offence if notified that an ED outcome plan has been finalised for the child and the child has completed the plan to the satisfaction of the Court.  If the Court is not satisfied of the extent to which a child has completed the plan s.166(3) gives the Court 3 broad options: (1) allow the child additional time; (2) hear and determine the matter as if it had not been referred to an EDGC; (3) take any other action that the Court considers appropriate.

	CHAPTER 5 – COMMENCING A PROCEEDING AGAINST A CHILD
CHAPTER 11 – CHILDREN IN POLICE GAOLS OR CUSTODY OF TRANSFER OFFICER

	YJA s147
	Only very minor changes have been made to the procedure formerly in CYFA s.345 for commencing a proceeding against a child.

	CYFA
s.345
	· Sections 147(1) + 147(2) provide that there is a presumption in favour of proceeding by summons if an accused is a child unless it would be clearly inappropriate to do so.
· Section 147(3) lists 5 factors to which a charging police officer must have regard in deciding whether it would be clearly inappropriate to proceed by summons.
· Section 147(4) prohibits a registrar from issuing a warrant to arrest in the first instance on the filing of a charge-sheet against a child unless satisfied by sworn or affirmed evidence that the circumstances are exceptional.

	YJA
ss.148-153
	There have been no substantive changes to—
· time limits for commencing a proceeding against a child for a summary offence [ss.148‑149];
· provisions relating to an application by an informant for extension of time to commence a proceeding against a child for a summary offence [ss.150‑151]; and
· provisions in relation to a rehearing of an extension of time application which has been heard and determined in the absence of the child [ss.152-153].

	CYFA ss. 344A-344D
	

	YJA
ss.154-155
ss.567-591
	No substantive changes have been made to the procedure formerly in CYFA s.346 in relation to bringing a child in custody before the Children’s Court or a bail justice.
YJA s.154 provides—
(1) Subject to this section, Subdivision (30A) of Division 1 of Part III of the Crimes Act 1958 [ss.464-464ZS] applies to the custody and investigation of a child.
(2) Within a reasonable time of being taken into custody, but not later than 24 hours, a child must be—
(a) released unconditionally; or
(b) released on bail in accordance with the Bail Act 1977; or
(c) brought before the Children’s Court; or
(d) if the Children’s Court is not sitting at any convenient venue, brought before a bail justice.

	CYFA
ss.346-347A
	

	[bookmark: _Hlk81815309][bookmark: _Hlk97815140]
	(3) Subsection (2) does not apply if bail may only be granted to a child by a court, in which case the child must be brought before the Children’s Court as soon as practicable and—
(a) no later than the next working day after being taken into custody; or
(b) if the proper venue of the Children’s Court is in a prescribed region of the State, within 2 working days after being taken into custody.
(4) The Bail Act 1977 applies to an application for bail by a child to the extent that it is not inconsistent with this section.
The procedure formerly in CYFA ss.347(1), 347(1A) + 347A(1) relating to placement of a child in custody has been significantly amended.
· YJA ss.155(1) + (2) provide that a child who is remanded in custody by a court or bail justice must be placed in a youth justice custodial centre [YJCC] unless—
· the period of remand is not more than 2 working days and the proper venue of the court is in a prescribed region of the State; or
· the child is temporarily held or detained in a police gaol for no more than 2 working days for the purposes of facilitating the transportation of the child to or from a court or a YJCC.
· YJA s.155(3) makes a similar provision in relation to a child to whom bail may be granted only by a court and who is detained in custody pending being brought before the ChCV.

	
	The stipulations formerly in CYFA ss.347(2) + 347A(2) relating to the rights of children in police gaols or custody of transfer officer have been hugely expanded in Chapter 11.

	
	· Part 11.1 – Rights of children in police gaols
· Section 567: Rights of children in police gaols
· Section 568: Chief Commissioner to ensure rights are complied with
· Section 569: Right in police gaol – separate accommodation
· Section 570: Right in police gaol – communication
· Section 571: Right in police gaol – individual needs and environment
· Section 572: Right in police gaol – making complaints
· Section 573: Right in police gaol – being informed
· Part 11.2 – Children detained in police gaols or in custody of transfer officer
· Division 1, ss.574-576: Application of this Part
· Division 2, s.577: Prohibited actions
· Division 3, ss.578-580: Use of force
· Division 4, ss.581-587: Unclothed searches
· Division 5, ss.588-591: General requirements of use of force

	CHAPTER 6, PART 6.1, DIVISIONS 1 + 2 – CONDUCT OF PROCEEDINGS GENERALLY

	YJA
ss.156-159
	A substantial simplification has been made to the procedure formerly in CYFA s.356 for indictable offences.  In particular the stipulations involving Category A & Category B serious youth offences have been removed.

	CYFA s.356
	

	YJA ss.156-157: How Children’s Court must deal with indictable offences
· The Children’s Court must hear and determine a charge for an indictable offence summarily unless—
(a)	the charge is for one of the 7 death offences: murder, attempted murder, manslaughter, child homicide, homicide by firearm, arson causing death or culpable driving causing death; or
(b)	before the hearing of evidence, the child (or the child’s parent if the child is under 15 and is not legally represented) objects to the charge being heard and determined summarily; or
(c) at any stage the Court determines that the charge is unsuitable by reason of exceptional circumstances to be heard and determined summarily; or
(d)	the child is committed for trial for a related offence and the Court determines that there is no substantial and compelling reason to hear and determine the charge summarily.
· The Children’s Court must conduct a committal proceeding into a charge for an indictable offence if the charge will not be heard and determined summarily.
· The Children’s Court must hear and determine a charge for an indictable offence summarily if the charge has been transferred to the Court under s.168 of the Criminal Procedure Act 2009.
YJA s.158: Indictable offences to be uplifted if exceptional circumstances exist
· YJA ss.158(1) + (2): The Children’s Court must not hear and determine summarily a charge against a child for an indictable offence if the Court determines at any stage that the charge is unsuitable by reason of exceptional circumstances to be heard and determined summarily.  Without limiting this, exceptional circumstances exist if the Children’s Court considers that the sentencing options under the YJA are inadequate to respond to the child’s alleged offending.
· YJA s.158(3): In determining whether the sentencing options under the YJA are adequate, the Court must have regard to—
· the nature of the offence and the seriousness of the conduct; including the impact on any victims and the role of the accused;
· the age, maturity and stage of development of the child, and any disability or mental illness of the child at the time of the alleged offending and the time of sentencing;

	· the seriousness, nature and number of any prior offences committed by the child;
· whether the alleged offence was committed while the child was in youth justice custody, on parole or in contravention of an order made under the YJA;
· any other matter the Court considers relevant.
· YJA s.158(4): The Children’s Court must give reasons for a determination that a charge is unsuitable by reason of exceptional circumstances to be determined summarily.
YJA s.159: Transfer of indictable offences that is related to uplifted indictable offence
Unless there is a substantial and compelling reason, the ChCV must not hear and determine summarily a charge against a child for an indictable offence if the child is committed for trial in respect of a related indictable offence.  A related offence is one that is founded on the same facts or is an offence of the same or similar character.

	YJA
s.160
	Transfer of proceeding from Magistrates’ Court to Children’s Court
Section 160 provides that the Magistrates’ Court must discontinue a criminal proceeding and order that it be transferred to the Children’s Court if at any stage in the proceeding the Magistrates’ Court is satisfied that the accused is a child or was a child when the proceeding was commenced.  The accused bears the burden of proof and the standard of proof is the balance of probabilities.  Until the proceeding is heard by the ChCV, the Magistrates’ Court may permit the accused to go at large, grant the accused bail or remand the accused in a YJCC.

	CYFA
s.585
	

	YJA
NONE
	Transfer of proceeding from Children’s Court to Magistrates’ Court
· CYFA s.516(4) provides an unchanged mechanism (in similar but reverse terms to YJA s.160) requiring the Children’s Court to transfer a proceeding to the Magistrates’ Court if before or during the hearing it appears to the ChCV that the accused did not fit within the definition of ‘child’ in the YJA.
· CYFA ss.516(5) + 516(6) continue to provide an unchanged discretion for the Children’s Court to either hear or in exceptional circumstances to transfer to the Magistrates’ Court a proceeding in which the accused was a child when the proceeding for the offence was commenced but is now aged 19 or above.
· It is not entirely clear why CYFA ss.516 & 516A were not moved to the YJA.

	CYFA
s.516(4)-(6)
	

	CHAPTER 6, PART 6.1, DIVISIONS 4 + 5 – CONDUCT OF A PROCEEDING

	YJA ss.167‑180
	YJA ss.167-177 re-enact with minor modifications provisions in the CYFA which remain (unless shown in red) in the CYFA in a slightly modified form for Family Division proceedings.  YJA ss.178-180 are new provisions.

	s.167
s.168



s.169
s.170


s.171

s.172
s.173
s.174

s.175

s.176
s.177
	
Procedural guidelines to be followed by the Children’s Court
	CYFA s.522(1)

	
	Children’s Court to be constituted by the same judicial officer where practicable
	CYFA ss.522A, 366(3)-(4), 371(3)-(4), 384(3),392(3), 408(7), 409L(7) + 409Q(5)

	
	Children’s Court proceedings to be heard in open court
	CYFA s.523

	
	Legal representation of child in proceeding
	CYFA ss.524(1)-(3) +(10)

	
	Children’s Court criminal proceedings in which child is required to be legally represented
	CYFA ss.524(2) + (3) and 525(2)

	
	Legal practitioner may represent multiple children with leave 
	CYFA ss.524(5)-(7)

	
	
Interpreter in proceeding
	CYFA s.526

	
	Explanation for order
	CYFA ss.527(1)-(2) + (10)-(11)

	
	Order and reasons for order to be provided to specified persons
	CYFA ss.527(3)-(4) + (10)

	
	Translation of documents
	CYFA ss.527(7)-(9)

	
	Order not invalidated by failure to comply with YJA ss.174-176
	CYFA s.527(12)

	s.178
	Application under the YJA by a child under 15 years of age may be made by parent

	s.179
	
Service of notice of application or hearing on child under 15 effected by service on parent

	s.180
	Provisions relating to warrants to arrest issued by a court under the YJA

	CHAPTER 6, PART 6.2 – REFERRAL FOR INVESTIGATION BY DFFH UNDER CYFA

	YJA ss.181‑190
	These provisions re-enact with minor modifications and replace provisions in the CYFA—
· empowering the Children’s Court to make a referral to the DFFH Secretary for investigation if the Court considers there is prima evidence that grounds exist for the making of a protection application or an application for a therapeutic treatment order in respect of a child who appears as an accused in a criminal proceeding in the Court;
· requiring the DFFH Secretary to report on the outcome of the investigation;
· requiring the Court to adjourn a related criminal proceeding if a TTO is made or if the child participates voluntarily in a therapeutic treatment program; and
· requiring the Court to discharge the child without further hearing of the criminal proceeding if satisfied that the child has attended and participated in the therapeutic treatment program.

	CYFA
ss.349-355
	

	CHAPTER 6, PART 6.3 – DIVERSION

	YJA
ss.191-200
	These provisions re-enact with several modifications and replace provisions in CYFA ss.356B-356K but except as noted below they do not significantly alter the content.
The modifications are—
· In s.193 the period of adjournment for participation in and completion of a diversion program is described as a period of from less than one day to a period not exceeding 4 months.
The above stipulation removes any doubt about whether a diversion program completed on the initial court day is valid.
· The Court may adjourn the proceeding on its own motion but must not adjourn the proceeding for the purpose of the child completing a diversion program unless both the prosecutor and the child consent: see ss.193(5), 194 + 195.
· In s.194 the pre-condition in s.356E CYFA that “the child acknowledges to the Court responsibility for the offence” has been changed to “does not deny responsibility for the alleged offence”.
· The contents of CYFA s.407(3) have been included in the statutory text of s.199.

	CYFA ss. 356B-356K
+ 407(3)
	

	CHAPTER 6, PART 6.4 – STANDARD OF PROOF

	YJA
s.201
	This provision is unchanged apart from an added note referring to Evidence Act s.141.
(1) On the summary hearing of a charge for an offence, whether indictable or summary, the Children’s Court must be satisfied of a child’s guilt on proof beyond reasonable doubt by relevant and admissible evidence.
(2) If the Court is not satisfied in accordance with subsection (1), it must dismiss the charge.

	CYFA s.357
	

	CHAPTER 7 – SENTENCING

	CHAPTER 7, PART 7.1 – SENTENCING PRINCIPLES

	YJA ss.202‑210
	These are largely new provisions which set out the sentencing principles to which a court must have regard when sentencing a child for an offence.  The Explanatory Memorandum states: “These principles do not displace the need for the Court still to undertake its instinctive synthesis when determining which sentence to impose, being the fundamental common law approach to sentencing.”

	CYFA s.362(1)
	

	YJA s.202: Court must have regard to sentencing principles and general common law principles or rules in sentencing a child
(1) In sentencing a child for an offence, a court, as far as is reasonably practicable and appropriate in the circumstances, must have regard to—
(a)	the sentencing principles, to the extent that each principle is relevant; and
(b)	subject to subsections (2) and (3), the general common law principles or rules applicable to the sentencing of children.
Note: A court is not to take into account the guiding youth justice principles in sentencing a child – see YJA s.17(2).
(2) In the event of inconsistency between any of the sentencing principles and the general common law principles or rules applicable to the sentencing of children, the sentencing principles take precedence to the extent of the inconsistency.
(3) The common law principle of general deterrence does not apply to the sentencing of a child under the YJA.
The sentencing principles are:
YJA s.203: Sentencing principle – rehabilitation and positive development
A sentence imposed on a child should give the highest priority to the rehabilitation and positive development of the child, including by—
(a)	preserving and strengthening the child's relationship with the child's parents, family and persons of significance in the child's life; and
(b)	supporting the child to live at home, or in safe, stable and secure living arrangements in the community; and
(c)	promoting the social and emotional wellbeing of the child through responses that—
(i)	develop the child's strengths; and
(ii)	address any underlying issues that may contribute to the child's offending behaviour; and
(d)	promoting the child's access to and participation in education, training or work, and allowing education, training or work to continue with minimal interruption or disturbance; and
(e) promoting the participation of the child in other activities that will support the child's positive development, including community, recreation and sport, music, and artistic activities; and
(f)	minimising any stigma resulting from the sentence; and
(g)	recognising that children often have limited control over their environment and having regard to the important role that public service bodies, public entities, Victoria Police, non-government organisations and the community can fulfil to collaboratively support the child's successful completion of the sentence.
YJA s.204: Sentencing principle – protection of the community from reoffending
A sentence imposed on a child should protect the community from any further offending by the child, noting that efforts to support rehabilitation and positive development are the most effective ways to reduce reoffending.

	YJA s.205: Sentencing principle – individual characteristics and vulnerabilities
A sentence imposed on a child should—
(a)	be tailored to the individual characteristics of the child, such as the following—
(i)	age, maturity and stage of development;
(ii)	gender or gender identity;
(iii)	sexual orientation;
(iv)	Aboriginal identity;
(v)	cultural, racial or other identity and sense of belonging;
(vi)	religion;
(vii)	disability and associated support needs;
(viii)	mental health and other health needs;
(ix)	any other relevant characteristics; and
(b)	recognise the vulnerabilities and strengths of the child, having regard to—
(i)	the individual characteristics of the child, including any interrelationship of those characteristics; and
(ii)	any relevant experiences including abuse, trauma, neglect, loss, family violence or child protection involvement, including removal from family or placement in out of home care.
YJA s.206: Sentencing principle – responsibility for action
A sentence imposed on a child should ensure that the child is aware that they must bear a responsibility for any action they take which is against the law.
YJA s.207: Sentencing principle – impact on victims
A sentence imposed on a child should—
(a)	recognise the impact of the child’s offending on any victim of that offending; and
(b)	provide opportunities for the child to restore any harm caused by their offending; and
(c)	take into account any steps the child has taken to restore such harm, to the extent that the child has the capacity to do so.
YJA s.208: Sentencing principle – minimum intervention
A sentence imposed on a child should be the minimum intervention required in the circumstances, with a custodial sentence imposed as a last resort and for the minimum period appropriate and necessary.
YJA s.209: Sentencing principle – deterrence from committing offences in YJCC
A sentence imposed on a child should deter the child from committing offences while held in custody in a youth justice custodial centre, if relevant.
YJA s.210: Additional sentencing principles for Aboriginal children
In addition to the other sentencing principles, a sentence imposed on an Aboriginal child should—
(a)	support the social and emotional wellbeing of the child; and
(b)	promote the healing of the child; and
(c)	strengthen the child’s connection to family, kin, community, culture, Country and Elders; and
(d)	support the right of Aboriginal persons to self-determination by—
(i)	providing the child with an opportunity to express their views; and
(ii)	promoting the participation of the child and family, kin and Elders in the sentencing process; and
(e)	pay particular attention to the history, culture and circumstances of the child; and
(f)	recognise that discriminatory systemic institutional and historical factors have resulted in Aboriginal children being over-represented in the criminal justice system, particularly in custody; and
(g)	reflect the need to reduce inequality and resultant over-representation of Aboriginal children in the criminal justice system.
Note: Section 325(3)(e) requires the Children’s Court to provide reasons outlining how it has had regard to the sentencing principles in this section if the Court imposes a custodial sentence on an Aboriginal child.

	CHAPTER 7, PART 7.2 – REPORTS AND OTHER MATTERS TO BE TAKEN INTO ACCOUNT IN CONSIDERING SENTENCE

	YJA ss.211‑221
	These provisions mostly re-enact with modifications repealed provisions in the CYFA (which are shown in red) or non-repealed provisions in the Sentencing Act 1991 [SA].

	s.211
	Children’s Ct may only consider certain reports (as to which see also YJA Chapter 9, Part 9.2) and other matters
	CYFA s.358

	In determining what sentence to impose on a child for an offence, the Children’s Court may take into account only the following—
(a) any pre-sentence report [PSR] and any supplementary PSR in respect of the child and the evidence, if any, of its author;
(b) any pre-sentence group conference report in respect of the child and the evidence, if any, of the group conference convenor;
(c) any youth justice planning meeting report in respect of the child;
(d) any report, submission or evidence given, made or tendered by or on behalf of the child;
(e) any offences of which the child has been found guilty before the commission of the offence under consideration;
(f) any submission on sentencing made by the informant, prosecutor or person appearing on behalf of the Crown;
(g) any victim impact statement including a report attached to it under YJA s.212;

	(h) any submission under YJA s.221 on the unique systemic and background factors affecting the child;
(i) any specialist assessment report in respect of the child;
(j) any progress report in respect of the child under YJA Part 9.2, Division 9;
(k) any information provided to the Court by the DFFH Secretary or an Aboriginal agency under YJA Part 9.1.

	s.212
	
Victim impact statements
	CYFA ss.359(1)-(4A)

	s.213
	Medical report may be attached to victim impact statement

	SA s.8M

	s.214
	
Use by the Court of a victim impact statement
	SA ss.8L(3)-(6)

	s.215
	
Distribution of victim impact statement
	SA s.8N

	s.216
	
Examination of victim or medical report
	CYFA ss.359(7)+(8)

	s.217
	
Victim may call a witness to give evidence
	CYFA ss.359(9)+(10)

	ss.218-219
	Reading aloud of victim impact statement
	CYFA 359(12), (12A), (12B) + (13), 359A

	s.220
	
Alternative arrangements for examination under YJA ss.216-217
	CYFA s.359B

	s.221
	Submission in respect of unique and systemic background factors affecting child
	CYFA NONE

	CHAPTER 7, PART 7.3 – DEFERRAL OF SENTENCING

	YJA ss.222‑227
	These provisions mostly re-enact with some modifications repealed provisions in the CYFA.

	s.222
	Children’s Court may defer sentencing
	CYFA ss.414(1) + 415(1)

	(1)	The Children’s Court may defer sentencing a child found guilty of an offence if—
(a)	the Court is of the opinion that in the interests of the child sentencing should be deferred; and
(b)	the deferral is for one or more of the reasons set out in subsection (2); and
(c)	the child consents to the deferral of sentencing.
(2)	Sentencing may be deferred for one or more of the following reasons—
(a)	to allow the child to demonstrate positive development or rehabilitation;
(b)	to allow the child to participate in activities or programs that support the child’s positive development or rehabilitation, including through supervision by the Secretary;
(c)	to allow the child to participate in a youth justice planning meeting [YJPM] if the Children’s Court is considering making a youth supervision and support order [YSO] or a youth control order [YCO];
(d)	to allow the child to participate in a pre-sentence group conference [PSGC] if the Children’s Court is considering making a community service order, probation order, YSO, YCO or youth justice custodial order [YJC] and—
(i)	the Court is of the opinion, after consultation with the DJCS Secretary, that the child is suitable to participate in the conference; and
(ii)	the child consents to participate in the conference.
(3)	If the Children’s Court defers sentencing, it must advise the child that when the Court later sentences the child, the Court must have regard to—
(a)	the child’s behaviour during the period of adjournment; and
(b)	any applicable matters set out in YJA ss.227(4)(b), (c), (d) or (e) and advise the child of those matters.
(4)	The Children’s Court must not defer sentencing for the sole purpose of obtaining a pre-sentence report or any other report.
(5)	However, if the Children’s Court has deferred sentencing, nothing in this section prevents the Court ordering a pre-sentence report in accordance with YJA Part 9.2, Division 3.

	s.223
	Pre-sentence group conference or youth justice planning meeting is to be held if sentencing is deferred for either of these reasons
	CYFA NONE

	s.224
	Adjourned deferred sentence and period of deferral
	CYFA ss.414(2)-(5)

	(1)	Subject to subsection (2), if the Children’s Court defers sentencing a child under section 222, the Court must adjourn the case to a fixed date for sentence and release the child—
(a)	unconditionally; or
(b)	on bail in accordance with the Bail Act 1977.
(2)	If the Children’s Court is considering making a YJC order and the deferral of sentence is to allow the child to participate in a PSGC, the Court must adjourn the case to a fixed date for sentence and—
(a)	release the child unconditionally; or
(b)	release the child on bail in accordance with the Bail Act 1977; or
(c)	remand the child in custody for a period not exceeding 21 clear days.
(3)	The period for which sentencing may be deferred is—
(a)	if the child is remanded in custody under subsection (2)(c), a period not exceeding 2 months; or
(b)	otherwise, a period not exceeding 4 months.
(4)	If a child is brought before the Children’s Court on the expiry of a period of remand ordered under subsection (2)(c), the Court must not remand the child in custody for a further period exceeding 21 clear days.
(5)	Bail must not be refused to a child on the sole ground that a child does not have any, or any adequate, accommodation.

	s.225
	Application by child for hearing of adjourned case at short notice
	CYFA ss.416(1)-(2)

	s.226
	Court may re-list adjourned case at short notice on own motion
	CYFA s.416(4)

	s.227
	Hearing of adjourned case
	CYFA s.416(3)+(5)

	(1)	On hearing an adjourned case on the date fixed for sentence under YJA s.224, the Children’s Court must sentence the child.
(2)	On hearing an adjourned case under YJA ss.225 or 226, the Children’s Court may—
(a)	sentence the child; or
(b)	further adjourn the case to a date fixed for sentence and exercise any of the powers under ss.224(1) or 224(2) (as the case requires).
(3)	If the Children’s Court further defers sentencing the child under subsection (2), the total period of all deferrals of the sentencing must not exceed 2 months.
(4)	In determining what sentence to impose on the child, the Children’s Court must have regard to—
(a)	the child’s behaviour during the period of deferral; and
(b)	any pre-sentence report ordered under YJA Part 9.2, Division 3; and
(c)	if the child participated in a PSGC, the fact of that participation and the PSGC report; and
(d)	if the child participated in a YJPM, the fact of that participation and the YJPM report; and
(e)	any other matter the Court considers relevant.
(5)	If the child does not appear before the Children’s Court on the date fixed for sentence or for the hearing of the adjourned case, a magistrate constituting the Court may issue a warrant to arrest the child.

	CHAPTER 7, PART 7.4 – PRE-SENTENCE GROUP CONFERENCES

	YJA ss.228‑234
	These provisions mostly re-enact with some modifications repealed provisions in the CYFA.

	s.228
	
Objects of a PSGC
	CYFA s.415(4)

	s.229
	
Date and time of PSGC
	CYFA s.415(3)

	s.230
	
Persons who must or may attend a PSGC
	CYFA ss.415(6)-(7)

	s.231
	
Pre-sentence outcome plan
	CYFA s.415(5)

	s.232
	
Report of PSGC
	CYFA s.415(8)

	s.233
	Confidentiality of information given or statement made at PSGC
	CYFA ss.415(9)-(11)

	s.234
	Confidentiality of pre-sentence outcome plan
	CYFA NONE

	CHAPTER 7, PART 7.5 – SENTENCE DISCOUNT AND TOTAL SENTENCES

	YJA ss.235‑239
	These provisions mostly re-enact with some modifications repealed provisions in the CYFA.

	s.235
	Sentence discount for undertaking to assist law enforcement authorities
	CYFA ss.362(5)-(6)

	s.236
	Sentence discount for assistance given or being given to law enforcement authorities
	CYFA NONE

	The Explanatory Memorandum says of this new s.236: “The purpose of including this clause in addition to s.235 is to avoid a child’s current and past cooperation being conflated with any undertaking to assist in the future.”

	s.237
	Sentence discount for guilty plea
	CYFA s.362A

	The Explanatory Memorandum says of s.237: “This clause removes the requirement of the Court to state the discount in respect of each offence and instead requires the Court to state the overall sentence it would have imposed but for the plea of guilty, which then may apply to aggregate sentences.”

	s.238
	Sentence discount for attending pre-sentence group conference
	CYFA ss.362(3)-(4)

	s.239
	Failure to attend youth justice planning meeting [YJPM]
	CYFA NONE

	The Explanatory Memorandum says of ss.238 + 239 that they prohibit the Court from imposing a more severe sentence on a child who has failed to attend a PSGC or a YJPM where sentencing was deferred under s.222 for the purpose of the child’s participation in the PSGC or YJPM.

	CHAPTER 7, PART 7.6 – SENTENCING GENERALLY

	YJA ss.240‑241
	These provisions mostly re-enact with some modifications repealed provisions in the CYFA.

	s.240
	Hierarchy of options for sentencing
	CYFA ss.360-361

	(1) In sentencing a child for an indictable offence or a summary offence, the Children's Court may—
(a)	dismiss the charge without a formal warning under s.243; or
(b)	if satisfied that paragraph (a) is inappropriate, dismiss the charge with a formal warning [DIW] under s.244; or
(c)	if satisfied that paragraph (b) is inappropriate, impose a fine [FIN] or make a good behaviour order [GBO]; or
(d)	if satisfied that paragraph (c) is inappropriate, make a community service order [CSO]; or
(e)	if satisfied that paragraph (d) is inappropriate, make a probation order [PRO]; or
(f) if satisfied that paragraph (e) is inappropriate, make a youth supervision and support order [YSO];

	(g) if satisfied that paragraph (f) is inappropriate, make a youth control order [YCO]; or
(h)	if satisfied that paragraph (g) is inappropriate, make a youth justice custodial order [YJC].
Note
1. If the Children's Court is of the opinion that sentencing should be deferred, the Court may defer sentencing under s.222.
2. Section 324 prevents the Children's Court from imposing a sentence of detention on a child who was under 14 years of age at the time of the offending unless the offence is a Category A serious youth offence, a Category B serious youth offence or any other offence the Court considers to be a serious and violent offence and the Court is reasonably satisfied that the child presents a serious risk to community safety.
(2) The sentences of a fine and a good behaviour order are at the same level and either of those sentences may be imposed on a child without the Children’s Court considering whether the other is inappropriate.
(3)	In addition to any sentence referred to in subsection (1), the Children’s Court may order a child—
(a)	to make restitution or pay compensation in accordance with s.329; or
(b)	to pay costs.
(4)	The Children’s Court must not make an order referred to in subsection (3) a special condition of another sentence.
(5)	If under any Act other than this Act a court is authorised on conviction for an offence—
(a)	to make an order with respect to any property or thing the subject of or in any way connected with the offence; or
(b)	to impose any disqualification or like penalty on the person convicted—
the Children’s Court, if it finds a child guilty of that offence, may make any such order or impose any such disqualification or penalty despite the child not being convicted of the offence.
(6)	The Children’s Court must not pass a sentence that imposes any condition or requirement on a person or body that is not a party to a proceeding, unless the Court is satisfied that the person or body consents to the condition or requirement.

	The Explanatory Memorandum says: “The purpose of this sentencing hierarchy is to prevent the Court from imposing a more severe sentence on a child when a lower sentence in the hierarchy is appropriate, and also to ensure that detention of a child is only used as a last resort.”  The EM also notes that the following sentence options which were available under the CYFA are no longer available under the YJA:
· Dismissal with a non-accountable undertaking [CYFA ss.363-364];
· Accountable undertaking [CYFA ss.365-366];
· Youth attendance order [CYFA ss.396-409]; and
· Youth residential centre order [CYFA ss.410-411].
However, transitional provisions in Chapter 21 keep some CYFA sentencing orders alive until they expire.

	s.241
	Supreme or County Cts may exercise sentencing powers of ChCV
	CYFA s.586

	CHAPTER 7, PT 7.7 – UNSUPERVISED COMMUNITY-BASED SENTENCING ORDERS

	YJA ss.242‑261
	These provisions mostly re-enact with some modifications repealed provisions in the CYFA.

	s.242


s.243
s.244



ss.245-246



s.247


s.248






s.249(1)
	A conviction is not to be recorded when making an unsupervised order, namely dismissal without a formal warning, dismissal with a formal warning, a good behaviour order or a fine.
	COMPONENTS OF
CYFA ss.360(1)(a), 367(1) + 373

	
	Dismissal without formal warning in appropriate circumstances
	CYFA s.360(1)(a)

	
	Dismissal with formal warning about the potential consequences of further offending
	CYFA NONE

	
	Good behaviour order [GBO]
	CYFA ss.367-370

	
	· If the Children’s Court finds a child guilty of one or more offences, whether indictable or summary, the Court may order that the child be of good behaviour by not re-offending for a certain period.
· The Court must not make a GBO unless the child consents.
· The core condition of a GBO is that the child must not reoffend during the period of the order.
· The Court may attach one or more developmental conditions [see s.296 YJA] to a GBO.
· The maximum period of a GBO must not extend beyond a child’s 21st birthday and must not exceed–
(a) if the child is under 15 years of age on the day of sentencing, 6 months or 12 months in exceptional circumstances; or
(b) if the child is 15 years or age or over on the day of sentencing, 12 months or 18 months in exceptional circumstances.

	
	Fine [FIN]
	CYFA ss.373-379

	
	· If the Children’s Court finds a child guilty of one or more offences, whether indictable or summary, the Court may make an order imposing a fine on the child.
YJA s.249(1) uses the term “guilty of one or more offences” in contradistinction to CYFA s.373 which used the term “guilty of an offence”. While s.373 – though ambiguous – has generally been read as preventing a single fine being imposed on multiple offences, it is clear that YJA s.249(1) will allow a single fine to be imposed on multiple offences.

	s.249(2)


s.251


s.252



s.253

s.254

ss.255-256

ss.257-261
	· The Children’s Court must not impose a fine on a child unless the child is 15 years of age or over on the day of sentencing and the Court is satisfied that the child has the means and capacity to pay a fine.
· In determining the amount of a fine and the method of payment the Court must take into account the financial circumstances of the child and the nature of the burden that its payment will impose.
· A fine must not exceed–
(a) if it is imposed in respect of a single offence, 5 penalty units or the maximum fine which may be imposed on an adult for the same offence, whichever is the lower amount; or
(b) if it is imposed in respect of more than one offence, a total of 10 penalty units.
· If the Children’s Court imposes a fine, it must make an instalment order if the child requests it and in any other case may make an instalment order if it considers it appropriate to do so.
· If the Court does not make an instalment order, the Court may make a time to pay order at the time of imposing the fine.
· These provisions govern the making by a child of an application for a time to pay order, an instalment order or variation of an instalment order and ChCV’s power to make such orders.
· These provisions govern a default by a child in payment of a fine or instalment order.  They add to the 5 options which were previously in CYFA s.378(1)(a)-(e) a 6th option in s.257(2)(f): “Make a community service order in accordance with YJA Part 7.8, Division 2 for a number of hours determined in accordance with s.258.”

	CHAPTER 7, PART 7.8 – SUPERVISED COMMUNITY-BASED SENTENCING ORDERS

	YJA ss.262‑295
	These provisions mostly re-enact with modifications repealed provisions in the CYFA.  The youth supervision and support order was formerly called a youth supervision order.

	s.262
	This section applies to the 4 orders specified in s.262(4), namely a community service order, a probation order, a youth supervision and support order or a youth control order.
	CYFA ss.360(1), 380(1), 387(1) + 409B(1)

	· An order specified in s.262(4) must be made without conviction if the child is under 15 years of age on the day of sentencing: s.262(2).
· An order specified in s.262(4) may be made with or without conviction if the child is 15 years of age or over on the day of sentencing: s.262(1).
· In determining whether to record a conviction the Children’s Court must have regard to all the circumstances of the case (including subparagraphs (i)-(v)) and ensure, as far as practicable, that the matter of the child’s rehabilitation is given more weight than any other individual matter that is being considered: s.262(3).

	
	Division 2 – Community service order [CSO]
	CYFA NONE

	ss.263-264






s.265(1)


ss.266-267







s.268

	· If the Children’s Court finds a child guilty of one of more offences, whether indictable or summary, the Court may order the child to perform a specified number of hours of unpaid community service activities in a 6-month period commencing on the day of sentencing.
· The Court must not make a CSO unless the child is 15 years of age or over on the day of sentencing and consents to the CSO being made and the Court is satisfied that there are one or more appropriate community service programs available for the child.
· A CSO must not extend beyond the child’s 21st birthday.
· The core condition of a CSO is that the child performs community service activities for the number of hours specified in the order at the place and at the dates or times directed by the Secretary.
· The maximum number of hours of community service activities ordered under a CSO must not exceed–
(a) 25 hours for a single offence; or
(b) a total of 50 hours if the child is found guilty on the same day, or in the same proceeding, of more than one offence.
· In determining the number of hours, the Children’s Court must consider the likely impact of the order on the child’s engagement in education, training, employment and rehabilitation activities.
· A child does not contravene a CSO if the child does not perform the number of hours ordered under a CSO for the sole or primary reason that there were no appropriate community service activities for the child to perform.

	
	Division 3 – Probation order [PRO]
	CYFA ss.380-386

	ss.269-270


s.271(1)

	· If the Children’s Court finds a child guilty of one of more offences, whether indictable or summary, the Court may make an order placing the child on probation.
· The Court must not make a PRO unless the child consents.
· The 6 core conditions of a PRO are–
(a) the child must not commit an offence punishable by imprisonment, whether in or outside Victoria, during the period of the order;
(b) the child must report to the Secretary within 2 working days after the order is made;
(c) the child must comply with all reasonable and lawful instructions of the Secretary;
(d) the child must report to the Secretary, as and when required by the Secretary, during the period that the order is in force;

	

s.271(2)


s.272
	(e) the child must not leave Victoria without the written permission of the Secretary;
(f) the child must notify the Secretary of any change in the child’s residence, school or employment within 2 working days after the change has occurred.
· The Children’s Court may attach to a PRO–
(a) one or more developmental conditions [s.296]; and
(b) the restrictive conditions set out in s.297(a) and (b).
· The period of a PRO must not extend beyond the child’s 21st birthday and not exceed–
(a) if the child is under 15 years of age on the day of sentencing, 6 months or 12 months in exceptional circumstances; or
(b) if the child is 15 years or age or over on the day of sentencing, 12 months or 18 months in exceptional circumstances.

	
ss.273-275


s.278





s.276


s.277

s.279
	DIVISION 4 – Youth supervision and support order [YSO]
	CYFA ss.387-391

	
	· If the Children’s Court finds a child guilty of one of more offences, whether indictable or summary, the Court may make an order for the supervision and support of the child.
· The Court must not make a YSO unless the child consents.
· The period of a YSO must not extend beyond the child’s 21st birthday and not exceed–
(a) if the child is under 15 years of age on the day of sentencing, 6 months or 12 months in exceptional circumstances; or
(b) if the child is 15 years or age or over on the day of sentencing, 12 months or 18 months in exceptional circumstances.
· The Court may order that an approved service provider hold a youth justice planning meeting for a child [see ss.290-293].
· The 6 core conditions of a YSO are the same as the 6 core conditions of a PRO.
· The Children’s Court may attach to a YSO–
(a) one or more developmental conditions [s.296]; and
(b) one or more restrictive conditions (other than a condition under s.297(g)).
· The Children’s Court may order that a child placed on a YSO be subject to judicial monitoring in accordance with Division 7.
· If a court other than the Children’s Court makes a YSO and orders that the child be subject to judicial monitoring, that court – unless it considers that it would not be appropriate to do so – must remit to the Children’s Court the matters in respect of the order in–
(a) s.294 (reporting and monitoring); and
(b) ss.303 + 304 (variation or revocation); and
(c) ss.307 + 309 (contravention of order), subject to s.314.

	
ss.280-281












s.284

s.282



s.283








ss.285-286
	DIVISION 5 – Youth control order [YCO]
	CYFA ss.409A-409H

	
	· The ChCV may make an order for the supervision and control of a child if the Court–
(a) finds the child guilty of one or more offences, whether indictable or summary; and
(b) considers that the child would otherwise be sentenced to detention in a youth justice custodial centre as a result of the gravity or habitual nature of the child’s unlawful behaviour.
· The Children’s Court must not make a YSO unless–
(a) the offence or one of the offences committed by the child is punishable by imprisonment; and
(b) the Court has made enquiries of the Secretary and is satisfied that the child is suitable for a YCO; and
(c) the child consents; and
(d) a youth justice plan has been developed for the child.
· In determining whether to make a YCO, the Children’s Court must have regard to the 9 matters set out in s.280(3).
· The period of a YCO must not exceed 12 months and must not extend beyond the child’s 21st birthday.
· The Children’s Court must order that an approved service provider hold a youth justice planning meeting for a child [see ss.290-293] if the Court is considering making a YCO for the child. The Court may also make such an order if a YCO is in force for the child and the Court considers that such a meeting is necessary.
· Six of the 8 core conditions of a YCO are the same as the 6 core conditions of a PRO or a YSO.  The 2 additional core conditions of a YCO are–
(e) the child must attend the Children’s Court as directed by the Court under s.294;
(f) the child must participate in education, training or work (whether paid or unpaid) for some or all of the period that the order is in force.
· The Children’s Court may attach to a YCO–
(a) one or more developmental conditions [s.296]; and
(b) one or more restrictive conditions [s.297]; and
(c) the restorative condition, namely that the child attend and participate in a group conference [s.298].
· If the ChCV makes a YCO, the Court may order that the child’s parent (other than DFFH Secretary) give a non-accountable undertaking, with or without conditions, to support the child to comply with the YCO for a period not exceeding the period of the YCO.

	s.294(2)

s.287
	· The ChCV must direct that a child placed on a YCO attend the Court at least monthly for the first half of the period of the order; see also the associated stipulations in ss.294(3)‑(7).
· If a court other than the Children’s Court makes a YCO, that court – unless it considers that it would not be appropriate to do so – must remit to the Children’s Court the matters in respect of the order in–
(a) s.294 (reporting and monitoring); and
(b) ss.303 + 304 (variation or revocation); and
(c) ss.307 + 309 (revocation of CSO), subject to s.314.

	
DIVISION 6– Youth justice plans & Youth justice planning meetings

	s.288
s.289
s.290
s.291
s.292
s.293
	What is a youth justice plan?
	CYFA s.409U

	
	What is a youth justice planning meeting?
	CYFA s.409S

	
	Requirements of a youth justice planning meeting
	CYFA s.409T

	
	Requirements for a report of a youth justice planning meeting
	CYFA s.409V

	
	Confidentiality of meeting
	CYFA s.409Y

	
	Court may revoke order for youth justice planning meeting
	CYFA NONE

	
	DIVISION 7– Judicial monitoring of YSO & YCO

	s.294














s.295
	Reporting and monitoring of YSO and YCO
	CYFA s.409U

	
	(2) The Children’s Court must direct that a child placed on a YCO attend the Court at least monthly for the first half of the period of the order.
(3) A child must attend Court– (a) as directed under s.294(2) and (b) from time to time as directed by the Court for the Court to consider the child’s compliance and the ongoing suitability of the conditions of the order.
(4) The Children’s Court may require any of the following to attend court to provide information, either verbally or in writing, for the purposes of the child’s attendance under subsection (3): (a) the Secretary; (b) the prosecuting person or body; (c) any other person the Court considers appropriate.
(5) When the child attends the Children’s Court under this section, the Court must consider whether the order should be varied under s.304(4).
(6) When the child attends the ChCV under this section, the Court is to be constitituted by the same judicial officer who sentenced the child unless a matter specified in s.294(6) applies.
(7) If the child fails to attend as directed under ss.294(2) or (3)(b), a warrant to arrest may be issued.

	
	Warning of possible variation or revocation of YSO or YCO when child attends the Children’s Court under s.294.
	CYFA s.409O

	CHAPTER 7, PART 7.9 – SPECIAL CONDITIONS ON SENTENCING ORDERS

	YJA ss.296‑302
	These provisions set out the various special conditions that may be attached to a good behaviour order, a probation order, a youth supervision and support order or a youth control order. They mostly replace with significant modifications repealed provisions in CYFA.
	CYFA ss.367(3)(d), 381(4), 389(3) + 409F(2)

	s.296
	Developmental conditions
Each of the following conditions is a developmental condition:
(a) the child must undergo health related counselling or a treatment service of any kind, including–
(i)	psychological, neuropsychological or psychiatric mental health assessment and treatment; or
(ii)	assessment and treatment for drug or alcohol abuse or dependence;
(b) the child must participate in disability services;
(c) the child must attend education or training programs, activities or support services;
(d) the child must attend and participate in mentoring, personal development or cultural programs, activities or support services;
(e) the child must attend and participate in sporting or recreational programs, activities or support services;
(f) the child must participate in one or more community service activities if the child’s participation in the activity would support the child’s rehabilitation and positive development;
(g) any other condition that has a developmental, rehabilitative or therapeutic purpose and requires the child to engage in kinds of actions aimed at addressing the underlying causes of the child’s offending behaviour.

	s.297
	Restrictive conditions
Each of the following conditions is a restrictive condition:
(a) the child must reside at a specified address;
(b) the child must reside with one or more specified persons;
(c) the child must not leave the child’s place of residence–
(i)	between specified hours; or
(ii)	on specified days; or
(iii) between specified hours on specified days;

	
	(d) the child must not associated with specified persons;
(e) the child must not contact specified persons;
(f) the child must not visit particular places or areas, or only visit the places or areas for a specific purpose at specified times or in the company of one or more specified persons;
(g) any other condition that the Children’s Court considers would–
(i)	assist in the child’s compliance with the order to which the condition is attached; and
(ii) address offending behaviour and support rehabilitation.

	s.298
	Restorative condition
The child must attend and participate in a group conference.

	s.299
	Directing manner of compliance with special conditions by the Court or the DJCS Secretary
	CYFA NONE

	s.301
	Attaching special conditions to certain community-based orders
	CYFA s.409F

	
	(1) If the Children’s Court is determining whether to attach a special condition to a GBO, PRO, YSO or YCO, the Court must–
(a) have regard to–
(i) the sentencing principles [ss.202-210]; and
(ii) the objects of the order; and
(iii) the need to address the underlying causes of the child’s offending; and
(iv) any pre-sentence report [PSR] or supplementary PSR; and
(v) any youth justice planning meeting report or youth justice plan in respect of the child for the offence for which the order is to be made or varied; and
(vi) the safety of any victim of the child’s offending; and
(b) be satisfied that the special condition is relevant to one or more of the offences in respect of which the order is to be made or varied; and
(c) be satisfied that the child is capable of complying with the special condition, taking into account the core conditions, any other special conditions, the availability of support services and the child’s personal circumstances.
(2) Before the Children’s Court attaches a special condition to the order, the Court must seek the child’s view on the child’s ability to comply with the special condition taking into consideration the core conditions and any special conditions already attached to the order.
(3) A special condition may be attached to the order for the whole or any part of the period of the order.

	s.300




s.302
	Reasons for attaching special conditions to be given
	CYFA ss.381(3) + 389(3)

	
	If the Children’s Court attaches one or more special conditions to a GBO, PRO, YSO or YCO, the Court must include in its statement of reasons for the sentence, its reasons (which are not required to be provided in writing) for attaching each special condition.
	

	
	Pre-conditions to varying existing special conditions or attaching special conditions to an existing order
	CYFA NONE

	CHAPTER 7, PART 7.10 – VARYING OR REVOKING COMMUNITY-BASED ORDERS

	YJA ss.303‑306
	These provisions re-enact with some modifications repealed provisions in the CYFA.

	s.303
	
Application by DJCS Secretary or child to vary or revoke a GBO, CSO, PRO, YSO or YCO.
	CYFA ss.409N(2),, 409Q(2), 421(1)

	s.304
	Power of Children’s Court determining an application to vary or revoke a GBO, CSO, PRO, YSO or YCO.
	CYFA ss.409Q, 421(5)

	s.305
	Warrant to arrest for failure to appear on an application to vary or revoke made by the Secretary under s.303(1)
	CYFA ss.421(6)

	s.306
	YSO or YCO may be varied or revoked under s.304 without the consent of the child and without a warning under s.295.
	CYFA s.409P

	CHAPTER 7, PART 7.11 – CONTRAVENTION OF COMMUNITY-BASED ORDERS

	YJA ss.307‑314
	These provisions re-enact with significant modifications repealed provisions in the CYFA.

	s.307
	Application by DJCS Secretary or a police officer for variation or revocation of a GBO, CSO, PRO or YSO for contravention
	CYFA s.421(1)

	s.308
	Court may issue on own motion notice to appear before court in relation to contravention of a GBO, CSO, PRO, YSO or YCO
	CYFA ss.409Q, 421(5)

	s.309
	Power of Children’s Court determining an application to vary or revoke a GBO, CSO, PRO, YSO or YCO for contravention
	CYFA ss.371, 409R, 421(6)

	(1) If the ChCV is satisfied that a child has contravened a GBO, CSO, PRO, YSO or YCO the Court may–
(a) dismiss the application; or
(b) subject to subsection (2), vary the contravened order by doing one or more of the following–
(i) vary a special condition, including by suspending or revoking the condition;
(ii) attach a special condition;
(iii) if the order is a YSO, order that the child be subject to judicial monitoring; or

	(c) subject to subsection (4), revoke the contravened order and make any order in respect of the offence(s) which the Court could have made if it had not make the contravened order; or
(d) subject to subsection (4), if the contravened order has since expired–
(i) make any order in respect of the offence(s) which the Court could have made if it had not made the contravened order; or
(ii) dismiss the application.

	(2) The ChCV must not extend the period of the contravened order unless the child has contravened a core condition of a CSO in which case the Court–
(a) may extend the period within which the community service activities are required to be performed by a period of up to 3 months; but
(b) must not increase the number of hours of community service activities the child is required to perform.
(3) In determining what action to take under subsection (1), the ChCV may take into account–
(a) a contravention report in respect of the child; and
(b) the extent to and the manner in which the child has complied with the contravened order; and
(c) the fact that the contravened order was considered appropriate at the time of sentencing; and
(d) the period for which the order has been in force.
(4) The ChCV may not impose a sentence that is higher in the sentencing hierarchy in YJA s.240(1) unless–
(a) during the term of the contravened order, the child commits an offence punishable on first conviction with imprisonment for a term of 5 years or more; or
(b) the core conditions or special conditions of the contravened order, or the support and assistance offered to the child during the remaining term of the contravened order, cannot be varied in a way that would make the order suitable for the child.

	s.310

s.311

s.312

s.313

s.314
	YSO or YCO may be varied or revoked under s.304 without the consent of the child and without a warning under s.295
	CYFA s.409P

	
	Time limit for making application for alleged contravention of order
	CYFA ss.372, 386 + 395

	
	Warrant to arrest for failure to appear on an application to vary or revoke or if service of notice to appear cannot be served
	CYFA s.419

	
	Provisions in relation to bail if child arrested under a warrant issued under s.312
	CYFA s.420

	
	Proceeding for contravention of sentence
	CYFA s.423

	(1) An application in respect of an order contravention proceeding must be made in the Children’s Court–
(a) whether the sentence to which the proceeding relates was imposed by the Children’s Court, the County Court or the Supreme Court, on appeal or otherwise; and
(b) whether the child in respect of whom the application is made is 19 years of age or over.

	(2) If the order contravention proceeding is in respect of a child who is under 19 years of age when the proceeding commences, the ChCV must hear and determine the proceeding unless–
(a) the sentence was imposed by the Supreme Court or the County Court and the child does not consent to the ChCV hearing the proceeding; or
(b) the ChCV considers that in all the circumstances of the case it is appropriate to transfer the proceeding to the court that imposed the sentence.
(3) If the order contravention proceeding is in respect of a child who is 19 years of age or over when the proceeding commences, the ChCV must transfer the proceeding to the Magistrates’ Court or to the court that imposed the sentence unless the ChCV considers that in all the circumstances of the case it is appropriate for the ChCV to hear and determine the proceeding, having regard to the matters referred to in subsection (4).
(4) The ChCV must have regard to the following matters for the purposes of subsection (3)–
(a) the age, maturity and stage of development of the child;
(b) the nature and circumstances of the alleged contravention;
(c) the stage of the proceeding;
(d) whether the child is the subject of another proceeding in any other court;
(e) the availability of appropriate sentences in the other court if the contravention were proved;
(f) whether the child prefers to be dealt with in the ChCV or any other court;
(g) any other matter that the ChCV considers relevant.
(5) An order contravention proceeding must not be transferred on the sole ground that the sentence was imposed by another court.
(6) For the purposes of subsections (2) and (3), an order contravention proceeding is taken to commence on the day on which an application is made under s.307 or a direction is given under s.308.
(7) If the child does not consent to the ChCV hearing and determining an order contravention proceeding or the ChCV considers that the proceeding should be transferred, the ChCV must discontinue the proceeding and order that it be transferred to the Magistrates’ Court or to the court that imposed the sentence and in the meantime may permit the child to go at large, grant the child bail or remand the child in custody.
(8) If an order contravention proceeding is transferred to the Magistrates’ Court under this section–
(a) the Magistrates’ Court may sentence the child as if the Magistrates’ Court had been satisfied of the child’s guilt of the offence for which the sentence was imposed; and
(b) for the purpose of paragraph (a), the Magistrates’ Court has jurisdiction, whether or not the Magistrates’ Court would otherwise have had jurisdiction to deal with the offence.

	CHAPTER 7, PT 7.12 – GENERAL PROVISIONS FOR COMMUNITY-BASED ORDERS

	YJA ss.315‑323
	Some of these provisions are new.  The rest mostly re-enact with significant modifications repealed provisions in the CYFA.

	s.315
	Persons to whom a copy of the order must be given if the ChCV Court makes or varies a GBO, FIN, CSO, PRO, YSO or YCO
	CYFA s.409J

	ss.316-317
	Maximum total periods of community-based orders
	CYFA ss.382, 388 + 409I

	s.316
	Same type of certain community-based orders

	If a child is found guilty of more than one offence on the same day or in the same proceeding the total period of 2 of more sentencing orders of the same type made in respect of the offences must not extend beyond the child’s 21st birthday or exceed–
(a) in the case of a GBO or PRO–
(i) 12 months if the child is under 15 years of age on the day of sentencing; or
(ii) 18 months if the child is 15 years of age or over on the day of sentencing; and
(b) in the case of a YSO–
(i) 12 months if the child is under 15 years of age on the day of sentencing; or
(ii) 24 months if the child is 15 years of age or over on the day of sentencing; and
(c) in the case of a YCO– 12 months.

	s.317
	Certain community-based orders and youth justice custodial orders [YJC]

	(1) If a child is found guilty of more than one offence on the same day or in the same proceeding and the ChCV makes a GBO, CSO, PRO or YSO for one or more of the offences and makes a YJC for one or more of the other offences, the total period of the orders in respect of all the offences must not exceed–
(i) 2 years if the child is under 15 years of age on the day of sentencing; or
(ii) 3 years if the child is 15 years of age or over on the day of sentencing.
(2) If a child is found guilty of more than one offence on the same day or in the same proceeding and the Children’s Court makes a YCO for one or more of the offences and makes a YJC for one or more of the other offences, the total period of the orders in respect of all the offences must not exceed–
(i) 2 years if the child is under 15 years of age on the day of sentencing; or
(ii) 4 years if the child is 15 years of age or over on the day of sentencing.

	s.318
	Community-based orders to be served concurrently unless otherwise ordered in exceptional circumstances
	CYFA ss.382, 388 + 409I

	s.319
	DJCS Secretary may suspend operation of GBO, CSO, PRO, YSO or YCO or operation of condition(s) of order if the child is ill or there are other exceptional circumstances
	CYFA s.362A

	s.321
	Secretary may suspend operation of GBO, CSO, PRO, YSO or YCO if child is in custody at time order made or subsequently
	CYFA 390 + 409M

	s.320
	Child in custody while subject to order imposing fine or instalment order may apply for an order discharging the fine or varying the fine or instalment order

	CYFA NONE

	s.322
	DJCS Secretary to notify ChCV when child who is on a YSO subject to judicial monitoring or a YCO is in custody or has order suspended
	CYFA NONE

	s.323
	Sets out a framework to follow in the event of any inconsistencies between two or more orders [GBO, CSO, PRO, YSO and/or YCO] which are in force in respect of a child at the one time.
	CYFA NONE

	CHAPTER 7, PART 7.13 – SENTENCES OF DETENTION

	YJA ss.324‑328
	YJA ss.324 & 326 are new.  YJA ss.325 & 327-328 re-enact with some significant modifications repealed provisions in the CYFA.

	s.324
	Presumption against sentence of detention on child under 14
	CYFA NONE

	The Children’s Court must not impose a sentence of detention on a child who it finds guilty of an offence committed when the child was under 14 years of age unless–
(2) the offence is a Category A or Category B serious youth offence or any other offence against a person that the Court considers to be serious and violent; and
(3) the Court is reasonably satisfied that the child presents a serious risk to community safety.

	s.325
	Making a youth justice custodial order [YJC]
	CYFA ss.410-413

	(1) Subject to s.324 and subsection (2), if the Children’s Court finds a child guilty of one or more offences, whether indictable or summary, the Court may order that the child be detained in a youth justice custodial centre.
(2) The ChCV must not make a YJC order unless–
(a) on the day of sentencing the child is under 21 years of age; and
(b) the child is present before the Court; and
(c) the Court is satisfied that the circumstances and nature of the offence are sufficiently serious to warrant the making of a YJC order and that no other sentence is appropriate; and

	(d) the offence is one punishable by imprisonment (other than for default in payment of a fine); and
(e) the Court has taken into account the following–
(i) any pre-sentence report [PSR] ordered in accordance with Division 3 of Part 9.2;
(ii) any previous PSR and a supplementary PSR, if applicable;
(iii) any pre-sentence group conference report;
(iv) any previous contravention report.
(3) If the ChCV makes a YJC order it must–
(a) record a conviction for the offence or offences in respect of which the order is made; and
(b) state in writing the reasons for the order; and
(c) cause a statement of reasons to be entered in the court register; and
(d) unless the Court otherwise orders, cause a copy of the written statement of reasons to be given or sent by post, or by electronic communication if so requested, within 21 days after the making of the order to–
(i) the child; and
(ii) the child’s parents; and
(iii) any other parties to the proceeding; and
(e) if the child is an Aboriginal child, the Court must provide reasons outlining how it has had regard to the sentencing principles in YJA s.210.
(4) The failure of the ChCV to comply with YJA s.325(3) does not invalidate the YJC order.

	s.326
	Objects of a YJC order
	CYFA NONE

	s.328
	Total sentence of detention
	CYFA s.362B

	(1) If the ChCV convicts a child of 2 or more offences, the Court may impose a total sentence of detention in respect of those offences instead of a separate sentence of detention in respect of all or any 2 or more of them.
(2) The term of the total sentence of detention must not exceed the total effective period of detention that could have been imposed in respect of the offences if the ChCV had imposed a separate sentence of detention on each of them.
(3) If the ChCV imposes a total sentence of detention in respect of 2 or more offences, the Court–
(a) is not required to identify separate events giving rise to specific charges; and
(b) is not required to announce the sentences that would have been imposed for each offence had separate sentences been imposed or whether those sentences would have been concurrent or cumulative.

	YJA s.328 replaces CYFA s.362B which formerly allowed the Court to impose an aggregate sentence of detention for 2 or more offences if they were founded on the same facts or form, or are part of, a series of offences of the same or a similar character.  YJA s.328 will thus allow a single YJC order to be made on multiple offences whether they are related or not.  This is also consistent with YJA s.325(1) which uses the phrase “guilty of one or more offences” in contrast with “guilty of an offence” in CYFA s.412.

	s.327
	Maximum period of a YJC order
	CYFA ss.411 + 413

	(1) Subject to this section, s.34 [Commencement of sentences] & s.35 [Time held in custody before trial etc to be deducted from sentence] of the Sentencing Act 1991 apply to an order made by the Children’s Court detaining a child in a youth justice custodial centre [YJCC] as if a reference to the Magistrates’ Court included the Children’s Court.

	Maximum period of detention

	(2) The period of detention under a YJC order made in respect of a child–
(a) in the case of a child who is under 15 years of age on the day of sentencing–must not exceed the maximum term of imprisonment for the offence if committed by an adult and in any event must not exceed 1 year; and
(b) in the case of a child who is 15 years of age or over but under 21 years of age on the day of sentencing–must not exceed the maximum term of imprisonment for the offence if committed by an adult and in any event must not exceed 3 years.

	Rebuttable presumption of concurrency for child sentenced to detention for multiple offences on the same day or in the same proceeding except for a YJC offence for which there is a rebuttable presumption of cumulation of any sentence of detention.

	(3) If a child is found guilty on the same day, or in the same proceeding, of more than one offence–
(a) subject to subsection (4), any period of detention in a YJCC is to be concurrent with any period of detention in respect of any of the other offences, unless the Children’s Court, at the time of sentencing, states that the sentences are cumulative, or part cumulative, and gives reasons for its decision; and
(b) the total period of detention in a YJCC in respect of all the offences must not exceed–
(i) in the case of a child who is under 15 years of age on the day of sentencing–2 years; and
(ii) in the case of a child who is 15 years of age or over but under 21 years on the day of sentencing–4 years; and
(c) if the Children’s Court makes a YJC order and the child has not completed another sentence of detention in a YJCC, the Court may direct that the YJC order being imposed be served–
(i) concurrently with the other sentence; or
(ii) wholly or partly cumulative on the other sentence.
(4) If one or more of the offences referred to in subsection (3) is–
(a) an offence involving an assault on a youth justice custodial worker on duty; or
(b) an offence against YJA s.533 [Escape from YJCC]; or
(c) an offence involving property damage to a YJCC–

	any period of detention imposed on the child for that offence or those offences must be served wholly or partly cumulatively with any period of detention in respect of any of the other offences, unless the Children’s Court, at the time of sentencing, states that the sentences are concurrent and gives reasons for its decision.
Rebuttable presumption of concurrency for child serving an uncompleted sentence of detention unless the child is 15 years of age or over on the day of being sentenced to detention for a YJC offence for which there is a rebuttable presumption of cumulation.
(5) Subject to subsection (6), every period of detention in a YJCC under a YJC order must, unless otherwise directed by the Children’s Court at the time of pronouncing the sentence, be, as from the date of its commencement, served concurrently with any uncompleted sentence(s) of detention in a YJCC, whether before or at the same time the YJC order is made.
(6) If–
(a) one or more of the offences for which the YJC order referred to in subsection (5) is made is–
(i) an offence involving an assault on a youth justice custodial worker on duty; or
(ii) an offence against YJA s.533 [Escape from YJCC]; or
(iii) an offence involving property damage to a YJCC; and
(b) the child in respect of whom the order is made is 15 years of age or over on the day of sentencing–
any period of detention imposed on the child for that offence or those offences must be served cumulatively with any uncompleted sentence(s) of detention in a YJCC, unless the Children’s Court, at the time of sentencing, states that the sentences are concurrent and gives reasons for its decision.
ChCV may make written recommendations re custody of detainee
(7) The Children’s Court may make recommendations in writing as to the management or treatment of, or any other matter concerning, a child in respect of whom a YJC order is made.

	CHAPTER 7, PART 7.14 –ORDERS IN ADDITION TO SENTENCE

	YJA ss.329‑330
	These provisions re-enact without significant modification repealed provisions in the CYFA.

	s.329
	Orders in addition to sentence
	CYFA s.417

	· Part 4 of the Sentencing Act 1991 [Restitution; Compensation; Recovery of assistance paid under the Victims of Crime Assistance Act 1996; Recovery of costs incurred by emergency service agencies; Suspension & cancellation of driver licences and learner permits and driver disqualification; Alcohol Exclusion Orders] applies to a proceeding in the Criminal Division of the Children’s Court with any necessary modification, including requiring the Children’s Court to take into account the child’s financial circumstances.
· The maximum amount that the Children’s Court may order a child to pay under Part 4 of the Sentencing Act 1991 is $1,000.

	s.330
	Enforcement of orders in addition to sentence
	CYFA s.418

	CHAPTER 9, PART 9.1 – ASSISTING THE CHILDREN’S COURT

	YJA ss.400‑403
	These are new provisions.

	s.400
	Children’s Court may require DJCS Secretary to give assistance

	s.401
	Children’s Court may require DFFH Secretary or principal officer of Aboriginal agency to attend or give information or assistance

	The Explanatory Memorandum to YJA s.401 states: “The ability of the Court to order the attendance of and assistance from the DFFH Secretary and, if relevant, the principal officer acknowledges the link between youth offending and disadvantage, and is underpinned by the observation in the Sentencing Advisory Council Crossover Kids: Vulnerable Children in the Youth Justice System report that trauma can be a particularly relevant factor in understanding offending and should inform sentencing.  This clause aims to ensure that where the DFFH Secretary has the specified level of involvement with a child, the Court will be able to obtain all the information that the Court considers is necessary to help it gain an accurate picture of the child's circumstances and inform the Court's decision making in criminal proceedings.  In making such orders, it is intended that the Court will exercise its judgement on a case-by-case basis and utilise the ability to order written information or documents in the first instance where appropriate, rather than ordering attendance at court as a default or where the circumstances or information sought does not require this.  It is expected that attendance would be ordered where this serves a clear purpose that cannot be met via an order for provision of information or a report. If attendance at Court by the DFFH Secretary is ordered, the DFFH Secretary will be able to delegate these requirements as the Secretary considers appropriate.”

	s.402
	Duty of DJCS Secretary to assist Children’s Court

	s.403
	DJCS Secretary may apply to Children’s Court to be heard

	CHAPTER 9, PART 9.2 – REPORTS TO THE COURT

	YJA ss.404‑436 
	The majority of these provisions are new.  The rest re-enact with minor modifications repealed provisions in CYFA Part 7.8.  See also YJA s.211.

	ss.404-409
ss.410-412
ss.413-421
ss.422-424
ss.425-427
ss.428-429
ss.430-431
s.432
ss.433-436
	· Division 1 – General provisions for reports to the Children’s Court
· Division 2 – Specialist assessment reports
· Division 3 – Pre-sentence reports
· Division 4 – Pre-sentence group conference reports
· Division 5 – Variation reports
· Division 6 – Contravention reports
· Division 7 – Youth justice planning meeting reports
· Division 8 – Judicial monitoring reports
· Division 9 – Progress reports

	CHAPTER 17 – CHILDREN AND YOUNG PERSONS INFRINGEMENT NOTICE SYSTEM (CAYPINS)

	YJA ss.722‑744
	YJA s.724 is new and YJA s.722 involves a substantial modification to repealed CYFA s.581. The other provisions re-enact with generally minor modifications repealed provisions in CYFA s.582 & Schedule 3.

	s.722
	
Application of CAYPINS procedure
	CYFA s.581

	(1) An enforcement agency must use the CAYPINS procedure instead of commencing a proceeding against a child for an offence for which an infringement notice could be issued unless–
· the enforcement agency considers that it is in the interests of the child or the interests of justice to have the matter heard and determined in the Children’s Court; or
· the child has elected to have the matter heard and determined by the Children’s Court.
(2) If a child may be prosecuted for an offence for which an infringement notice may be issued, a reference in any Act to enforcement under the Fines Reform Act 2014 includes a reference to enforcement under this Chapter.
(3) The CAYPINS procedure applies without prejudice to the application of so much of any other procedure as is consistent with the CAYPINS procedure.
(4) The procedure set out in YJA Part 17.2 may be used in relation to any infringement notice, regardless of when it was issued.

	The Explanatory Memorandum says of YJA s.722: “This new general requirement to use CAYPINS is intended to encourage increased use of the child-specific procedure, while the exceptions are intended to allow proceedings to be commenced in appropriate cases—for example, if the infringement offence is alleged to have been committed along with several other more serious offences, it may be more efficient for the child and the Children's Court to have them all heard and dealt with in one proceeding.”

	s.723
	
Certain agencies may give information for enforcement purposes
	CYFA s.582

	YJA s.723(2) provides that on the written request of a registrar of the Children’s Court, the sheriff or any contractor or sub-contractor supporting the functions of the sheriff, a specialised agency may give the person or persons making the request access to any information held by the agency that may be of use in the enforcement of court orders and fines.

	s.724
	Court may order infringement penalty be dealt with through CAYPINS procedure
	CYFA NONE

	(1) Subject to subsection (2), any time after a charge-sheet and summons has been filed with the Children’s Court under s.17(3) of the Infringements Act 2006 the Court may–
(a) order that enforcement of an infringement notice served on the child be dealt with under YJA Part 17.2; and
(b) make any other ancillary order that the Court considers appropriate.
(2) The Children’s Court must not make an order under subsection (1) if–
· it is in the interests of the child or the interests of justice to have the matter heard and determined in the Children’s Court; or
· the child has elected to have the matter heard and determined by the Children’s Court.
(3) If the Children’s Court makes an order under subsection (1)–
(a) the enforcement agency must give a registrar of the Children’s Court the registration document and the registration certificate by the date specified in the order; and
(b) the registrar of the Children’s Court must register the infringement penalty under s.726.
(4) If the Children’s Court makes an order under subsection (1), the requirements referred to in YJA s.725(2)(h) & (i) do not apply to the registration certificate.

	The Explanatory Memorandum says of new YJA s.724: “This new power is intended to ensure that infringement notices are dealt with through CAYPINS wherever appropriate.  The exceptions to this power of the Children's Court to order use of the CAYPINS procedure are consistent with the exceptions to the requirement for an enforcement agency to use the CAYPINS procedure in YJA s.722.”

	ss.725-741
	· Part 17.2 – Enforcement of infringement notices

	ss.742-743
	· Part 17.3 – Cancellation of infringement notice

	s.744
	· Part 17.4 – Decision to go to Court

	Subsection (1) lists the 12 ways and circumstances in which a proceeding in respect of a summary offence for which an infringement notice was issued may be commenced.
Subsection (2) provides that subsection (1) has effect despite YJA s.148 or any other provision of any Act or other instrument providing for the period during which a proceeding may be commenced for an offence alleged to have been committed.

	CHAPTER 22, PART 22.1, DIVISION 1 – AMENDMENT OF BAIL ACT 1977 – TRIAL OF ELECTRONIC MONITORING OF CHILDREN ON BAIL IN CERTAIN CIRCUMSTANCES

	YJA ss.899‑903
BA ss.17C‑17P
	These provisions add Part 2A to the Bail Act 1977 [BA] and make consequential amendments.  This provides a legislative framework for the trial of electronic monitoring of accused children and young people on bail in certain tightly defined circumstances.  The headings of BA Part 2A are listed below with the key provisions summarised.

	BA s.17C
BA s.17D






BA s.17E







BA s.17F
BA s.17G











BA s.17H
BA s.17I




BA s.17J
BA s.17K
BA s.17L
BA s.17M
BA s.17N
BA s.17O
BA s.17P
	Definitions

	
	Meaning of applicable decision

	
	A decision whether or not to grant bail to an accused or to vary the conditions of bail is an applicable decision if any prescribed criteria are met and–
· at the time of making the decision the accused is either aged 14-17 or is aged 18 but was under 18 at the time of the alleged offending; and
· the bail decision maker is either the Children’s Court sitting at a venue that is in a prescribed region of the State or the Supreme Court.

	
	What are electronic monitoring conditions?

	
	The electronic monitoring conditions are conditions that the accused–
(a) must for 24 hours of each day wear an electronic monitoring device fitted at the direction of the Secretary; and
(b) must not, without reasonable excuse, tamper with, damage, disable or remove any electronic monitoring device or equipment used for the electronic monitoring; and
(c) must comply with any necessary direction given by the Secretary to ensure that the accused is electronically monitored.

	
	What is a suitability report?

	
	When bail decision maker may impose electronic monitoring conditions

	
	A bail decision maker who is making an applicable decision may impose the electronic monitoring conditions if–
(a) the bail decision maker is to impose, as conduct conditions, either a curfew or a geographical exclusion zone or both; and
(b) the bail decision maker is of the opinion that it is appropriate to impose the electronic monitoring conditions in order to monitor compliance with the proposed conduct conditions referred to in paragraph (a); and
(c) the bail decision maker is to impose a conduct condition requiring that the accused is to reside at an address that is in a prescribed region of the State; and
(d) the bail decision maker has received a suitability report in respect of the accused and is of the opinion that the accused is suitable to be electronically monitored on bail and adequate resources and equipment are available for this purpose.

	
	Bail decision maker may adjourn for preparation of suitability report

	
	Extension of bail where EM conditions imposed

	
	If an accused is subject to EM conditions, the presence of those conditions does not prevent that bail from being extended by a bail decision maker who did not impose those conditions. Nothing in this section authorises a bail decision maker to impose EM conditions (for the first time) when extending bail.

	
	Revoking related conduct conditions also revokes the EM conditions

	
	Accused ceasing to be of eligible age does not affect EM conditions

	
	EM devices and equipment to be removed by authorised officer if EM conditions cease

	
	Temporary removal of EM device if person arrested

	
	Confidentiality of personal information

	
	Delegation by DJCS Secretary

	
	Regulations for Part 2A

	YJA s.904
	Transitional provisions

	CHAPTER 22, PART 22.1, DIVISIONS 2 + 3 – AMENDMENT OF BAIL ACT 1977 – Div 2: SCHEDULED OFFENCES, UNACCEPTABLE RISK & CONDUCT CONDITIONS Div 3: EXAMPLES, REVOCATION & REVIEW

	YJA ss.903A-G
& 904-907
	These provisions amend BA ss.4E(1) & 5AAA(1) and add BA ss.18AE(1A) & 30A.  They also include some transitional provisions and technical amendments.  The amendments shaded orange came into operation on 11/09/2024.  Those shaded mauve come into operation on 02/12/2024 or earlier if so proclaimed.

	BA s.4E(1)
	Amended BA s.4E(1) provides: “A bail decision maker must refuse bail for a person accused of any offence if the bail decision maker is satisfied that–
(a) there is a risk that the accused would if released on bail–
(iaa) commit a Schedule 1 or a Schedule 2 offence; or
(i) otherwise endanger the safety or welfare of any other person, whether by committing an offence that has that effect or by any other means; … or
(iii) interfere with a witness or otherwise obstruct the course of justice in any matter; or

	
	(iv) fail to surrender into custody in accordance with the conditions of bail bail undertaking; and
(b) the risk is an unacceptable risk.
Example
An unacceptable risk that the accused, if released on bail, would—
(a) drive dangerously; or
(b) commit a family violence offence; or
(c) commit an aggravated burglary; or
(d) commit an armed robbery; or
(e) commit a carjacking; or
(f) commit a home invasion.”

	BA s.5AAA(1)
	Amended BA s.5AAA(1) provides: “A bail decision maker considering the release of an accused on bail must impose any condition that, in the opinion of the bail decision maker, will reduce the likelihood that the accused may—
(aa) commit a Schedule 1 offence or a Schedule 2 offence; or
(a) otherwise endanger the safety or welfare of any other person, whether by committing an offence that has that effect or by any other means; or
(b) …
(c) interfere with a witness or otherwise obstruct the course of justice in any matter; or
(d) fail to surrender into custody in accordance with the bail undertaking.
Example
A bail decision maker may impose a condition in order to reduce the likelihood that the accused may—
(a) drive dangerously; or
(b) commit a family violence offence; or
(c) commit an aggravated burglary; or
(d) commit an armed robbery; or
(e) commit a carjacking; or
(f) commit a home invasion.”

	BA ss.18AE(1) & 18AE(1A)
	BA ss.18AE(1) & 18AE(1A) provide:
(1) The informant or the Director of Public Prosecutions may apply for revocation of bail granted to a person.
(1A) Without limiting subsection (1), an application under that subsection may be made because the applicant believes on reasonable grounds that the person–
(a) has committed an offence since bail was granted; or
(b) is likely to commit an offence whilst on bail; or
(c) has breached a condition of bail; or
(d) is likely to breach a condition of bail or the bail undertaking.

	BA s.30A
	BA s.30A provides:
“An accused on bail must not commit a Schedule 1 offence or Schedule 2 offence while on bail. Penalty: 30 penalty units or 3 months imprisonment.”

	CHAPTER 18 – GENERAL PROVISIONS

	YJA ss.745‑767
	Many of these provisions are new.  The others re-enact – sometimes with significant modifications – repealed provisions in the CYFA.

	ss.745-747
s.745
	Part 18.1 – Additional safeguards

	
	Statements, confessions, admissions or information given by a child or young person participating in treatment or rehabilitation program not admissible in proceedings unless the person consents
	CYFA s.251
See also new CYFA s.347B

	s.746
	Risk rating derived from assessment of child’s risk of reoffending not admissible in a hearing under the Bail Act 1977 or any criminal proceeding before child is sentenced

	See also new CYFA s.347C

	s.747
	
Statement by child participating in a restorative justice program not admissible in subsequent proceedings unless the child consents

	CYFA NONE

	s.748
	Part 18.2 – Powers of DJCS Secretary in relation to medical services
Powers of Secretary in relation to assessment, medical treatment and admission to hospital of child in Secretary’s legal custody
	CYFA s.597

	ss.749-754
	Part 18.3 – Powers of DJCS Secretary in relation to cultural support plans for Aboriginal children
	CYFA NONE

	s.749
	Objects of cultural support plan – see also YJA s.24

	s.750
	Development of cultural support plan for Aboriginal child or young person

	(1) The DJCS Secretary must offer an Aboriginal child or young person an opportunity to develop a cultural support plan as soon as practicable after–
· a PRO, YSO, YCO or YJC order is made in respect of the child; or
· the child is sentenced to a term of detention in a YJCC under the Sentencing Act 1991; or
· the child or young person is transferred from prison to a YJCC under YJA s.674.

	(2) The Secretary may offer an Aboriginal child remanded in custody or released on bail an opportunity to develop a cultural support plan if it would be practicable to do so.
(3) An Aboriginal child may develop a cultural support plan or request the Secretary to assistance to do so.
(4) A cultural support plan for an Aboriginal child or young person must comply with any prescribed requirement.

	s.751

s.752

s.753
s.754
ss.755-757

ss.758-762
s.758
s.759
s.760
s.761
s.762

ss.763-764
s.763
s.764
s.765
ss.766-767
	Secretary to assist Aboriginal child or young person to develop cultural support plan in accordance with request

	
	Secretary must keep a copy of a cultural support plan developed by an Aboriginal child or young person

	
	Use of cultural support plan

	
	Report to Commission for Children and Young People

	
	Part 18.4 – Establishment, approval and abolition of youth justice services
	CYFA NONE

	
	Part 18.5 – Matters relating to group conferences
	CYFA s.415

	
	Person engaged to convene group conferences

	
	Functions of a group conference convenor

	
	Remote conduct of or participation in group conference

	
	Obligation of convenor to keep records in accordance with prescribed requirements

	
	Victim’s participation in group conference does not affect the person’s eligibility for compensation or financial assistance

	
	Part 18.6 – Enforcement and other matters
	CYFA NONE

	
	Offence to obstruct DJCS Secretary, Commissioner for Youth Justice or DJCS employee

	
	Requirements under the YJA relating to reporting

	
	Part 18.7 – Limitation of the Supreme Court’s jurisdiction
	CYFA s.599

	
	Part 18.8 – Regulations
	CYFA s.600



Provisions which have some indirect relevance to the Children’s Court are listed below.  A reference to the CYFA shown in red indicates that the provision is repealed by the YJA.

	CHAPTER 8 – APPEALS

	YJA ss.331‑399
	These provisions mostly re-enact with minor modifications repealed provisions in CYFA Part 5.4.

	ss.331-333
ss.334-340
ss.341-348
ss.349-370
ss.371-374
ss.375-380
ss.381-388
ss.389-392
ss.393-398
s.399
	· Part 8.1 – Appeal by offender to County Court or Trial Division of Supreme Court
· Part 8.2 – Appeals by DPP
· Part 8.3 – Procedure on appeals from Children’s Court
· Part 8.4 – Reports in an appeal under Part 8.1 or 8.2
· Part 8.5 – Appeal to Supreme Court on a question of law
· Part 8.6 – Appeal to Court of Appeal
· Part 8.7 – Case stated for Court of Appeal
· Part 8.8 – Status of sentence and orders during appeal period
· Part 8.9 – Miscellaneous
· Part 8.10 – Costs on appeal or new hearing

	CHAPTER 10 – YOUTH JUSTICE CUSTODY

	YJA ss.437‑566
	Some of these provisions are new.  Others (such as the ‘temporary leave’ from YJCC provision of YJA s.470) re-enact – sometimes with significant modifications – repealed provisions in CYFA Part 5.8.

	ss.437-444
ss.445-459
ss.460-473
ss.474-527

ss.528-549
ss.550-561
ss.562-566
	· Part 10.1 – Guiding custodial principles
· Part 10.2 – Rights and responsibilities of children and young persons in YJCCs
· Part 10.3 – Legal custody and management and operation of YJCCs
· Part 10.4 – Prohibited actions and restricted practices
(Use of force; Isolation, Search of child or other person in YJCC, Seizure of items)
· Part 10.5 – Offences relating to YJCCs and YJ community service centres
· Part 10.6 – Change of name applications and acknowledgement of sex applications
· Part 10.7 – Other provisions relating to YJCCs

	CHAPTER 12 – YOUTH PAROLE

	YJA ss.592‑664
	Some of these provisions are new.  The others re-enact – sometimes with significant modifications – repealed provisions in CYFA Part 5.5.  However, it remains the case that a court sentencing a child to a YJC order under the YJA – as with the CYFA – has no power to fix a non-parole period for the child.  The power whether – and if so when – to release a person on youth parole is vested solely in the Youth Parole Board.

	ss.592-620
ss.621-644
ss.645-653
ss.654-664
	· Part 12.1 – The Youth Parole Board
· Part 12.2 – Release on parole from YJCC
· Part 12.3 – Parole stage group conference
· Part 12.4 – Youth Justice Victims Register

	CHAPTER 13 – TRANSFERS FROM YJCC TO PRISON OR VICE VERSA

	YJA ss.665‑684
	Some of these provisions are new.  The others re-enact – sometimes with significant modifications – repealed provisions in CYFA Part 5.6.

	ss.665-681
	· Part 13.1 – Transfer directions

	ss.667-673
	· Division 2 – Transfer from YJCC to prison

	ss.674-677
	· Division 3 – Transfer from prison to YJCC

	ss.682-684
	· Part 13.2 – Service of sentences of detention and sentences of imprisonment

	s.682
	· Child or young person in YJCC sentenced to IMP – presumption of concurrency

	s.683
	· Child or young person in prison sentenced to YJC – presumption of concurrency

	s.684
	· Serving sentence of detention in YJCC and held in custody elsewhere

	SCHEDULE 1 – INTERSTATE TRANSFERS OF YOUNG OFFENDERS

	YJA s.565
Schedule 1
	YJA s.565 & Schedule 1 are provisions relating to the interstate transfer of young offenders.  They replicate with a few minor modifications repealed provisions in CYFA s.582 & Schedule 2.



Chapters which have limited relevance to the general operation of the ChCV are listed below.

	CHAPTER 2 – ENTITIES WITH FUNCTIONS AND POWERS UNDER THE YJA

	ss.27-34
ss.35-39
ss.40-65
	· Part 2.1 – Functions and powers of the DJCS Secretary
· Part 2.2 – Commissioner for youth justice
· Part 2.3 – Aboriginal youth justice agencies

	CHAPTER 14 – MULTI-AGENCY PANELS AND HIGH RISK PANEL

	ss.685-692
ss.693-699
	· Part 14.1 – Multi-agency panels
· Part 14.2 – High-risk panel

	CHAPTER 15, PART 15.1 – SHARING OF CONFIDENTIAL INFORMATION

	YJA ss.700‑714
	The Explanatory Memorandum says: “This Part establishes a purposive information sharing regime for confidential information relating to children and young persons involved in the youth justice system, notwithstanding a range of restrictions in other Acts which might otherwise limit such information sharing.  The intention is to allow a group of trusted individuals working within or alongside the youth justice system to share, on request or proactively, confidential information if it is necessary to perform an ‘official duty’ or other specific functions.”

	CHAPTER 15, PART 15.2 – SHARING OF TERRORISM RISK INFORMATION

	YJA ss.715‑717
	These provisions re-enact – with modifications – repealed provisions in CYFA Part 5.10.

	s.715
	What is the permitted purpose for disclosing information under this Part?
	CYFA s.492C

	s.716
	Secretary or Department may disclose terrorism risk information
	CYFA s.492D

	s.717
	Youth Parole Board may disclose terrorism risk information
	CYFA s.492E

	CHAPTER 16 – PLANNING, PERFORMANCE, COLLABORATION AND ACCOUNTABILITY OF THE YOUTH JUSTICE SYSTEM

	s.718
	Responsibility of Secretary to prepare a strategic plan

	s.719
	
Publication of prescribed information – operation of youth justice system

	s.720
	Obligations in delivery of services in youth justice system

	(1) In the course of delivering services to a child or young person in the youth justice system, a youth justice service entity [YJSE] must–
(a) support the child or young person as far as reasonably practicable to–
(i) rehabilitate; and
(ii) develop positively; and
(iii) not commit an offence or commit further offences; and
(iv) if applicable, transition effectively from custody into the community; and
(b) provide reasonable assistance and support to any other YJSE in meeting any obligations under paragraph (a) in respect of the child or young person; and
(c) identify and resolve any issues, including systemic issues, in the delivery of services to the child or young person.
(2) The DJCS Secretary may request a YJSE to provide reasonable assistance and support to the Secretary in the delivery of services to a child or young person in the youth justice system.

	(3) A request under subsection (2) may include a request to identify or resolve issues, including systemic issues, in the delivery of services to a child or young person in the youth justice system.
(4) In this section youth justice service entity means any of the following–
(a) a public service body;
(b) a public entity;
(c) Victoria Police;
(d) a non-government organisation that is responsible for the provision of youth justice services;
(e) a prescribed person or body.

	s.721
	Publication of prescribed information – accountability measures to improve outcomes for Aboriginal children



The following sections contain a large number of repeals & amendments to the CYFA and various other Acts as well as a number of transitional provisions 

	CHAPTER 19 – TRANSITIONAL PROVISIONS AND CONSEQUENTIAL AMENDMENTS RELATING TO THE MINIMUM AGE OF CRIMINAL RESPONSIBILITY

	YJA ss.768‑854
	These sections contain–
· transitional provisions; and
· provisions which repeal or make other consequential amendments to sections in the CYFA and 16 other Acts including Bail Act 1977, Crimes Act 1958, Criminal Procedure Act 2009, Infringements Act 2006, Personal Safety Intervention Orders Act 2010 and Spent Convictions Act 2021–
consequent on the minimum age of criminal responsibility being increased from 10 to 12. The sections referred to below mostly have some relevance to the operation of the ChCV. The other sections have no significant relevance to the operation of the ChCV.

	ss.768-778
	Part 19.1 – Transitional provisions

	s.769
	Person cannot be held criminally responsible for conduct at 10 or 11 years of age

	s.770
	Person must be released from custody for offence committed at 10 or 11 years of age

	s.771
	Criminal proceeding on foot for offence committed at 10 or 11 years of age – child must be taken to be not guilty of the alleged offence and child must be unconditionally released

	s.772
	Where criminal proceeding adjourned for therapeutic treatment order or protection order

	s.773
	Conviction or finding of guilt in relation to an offence committed at 10 or 11 years of age to be set aside

	s.774
	Presumption that a person cannot be held criminally responsible for alleged conduct at 12 or 13 years of age whether conduct is alleged to have occurred before, on or after the commencement day for Chapter 19.

	s.775
	A court has broad power to resolve a difficulty in a proceeding that arises because of the operation of Part 19.1.

	s.777
	The fact that a person is taken under s.771 to be not guilty of an alleged offence does not entitle the person to be awarded costs in a criminal proceeding for the alleged offence.

	s.778


ss.779-780

s.780
	Subsection (1) provides that the application of Part 19.1 to a person does not entitle the person to compensation arising from or in relation to any act or omission occurring before the commencement day for Chapter 19.

	
	Part 19.2 – Amendment of Bail Act 1977

	
	Bail Act s.3B(1)(c) is amended to read: " the presumption at common law that a child who is 10 years of age or over but under 14 12 or 13 years of age cannot commit an offence;”.

	ss.781-788
	Part 19.3 – Amendment of the CYFA

	s.781
	The definition of child in CYFA s.3(1) is amended.

	s.782
	CYFA Part 5.1 (Criminal responsibility of children) is repealed.

	s.786
	CYFA s.410(1)(b) is amended to enable YRC order to be made only for child aged 12-14.

	ss.796-810
	Part 19.6 – Amendment of Crimes Act 1958

	s.797
	New s.321AA (Agreement with child who may not be criminally responsible) is inserted.

	s.798
	New s.321GA (Incitement of child who may not be criminally responsible) is inserted.

	s.803
	New s.324AB (Complicity with child who may not be criminally responsible) is inserted.

	ss.805-806
	Crimes Act ss.464L & 464M re fingerprinting of children aged 14 or under are amended to apply only to children aged 12 or over at the time of the child’s alleged act or omission.

	ss.807-809
	Crimes Act ss.464U, 464ZF & 464ZFAAA in relation to forensic procedures for children are amended to apply only to children aged 12 or over at the relevant time.

	s.810
	New ss.464ZGFC & 464ZGFD are inserted requiring the Chief Commissioner of Police to destroy or cause to be destroyed fingerprints and records, copies or photographs thereof and any samples and related material and information taken from a person in respect of the commission or alleged commission of an offence committed by a person under 12.

	ss.811-826
	Part 19.7 – Amendment of Criminal Procedure Act 2009 [CPA]

	s.811(1)
	Insertion of definition of “record of reasons” in CPA s.3

	










s.813
	· Record of reasons means a record of reasons prepared for the purposes of YJA s.12(3) which provides: “If a police officer decides to commence a proceeding for [an offence allegedly committed by a child at 12 or 13 years of age], the police officer must record–
(a) the reasons why it appears that there is admissible evidence to prove beyond reasonable doubt that the child knew at the time of the alleged commission of the offence that the child’s conduct was seriously wrong having regard to YJA s.11(3); and
(b) any information, evidence or other matter referred to in YJA s.12(2) that was considered by the police officer; and
(c) any other prescribed information.”
· YJA s.12(4) provides: “A record of reasons under YJAs.12(3) must be in the prescribed form and must be filed in the court with the charge-sheet at the commencement of the proceeding.”

	
	Insertion of CPA s.13(ab) re ‘record of reasons’ and associated amendments

	
	In the case for a charge for an offence against a child who was 12 or 13 years of age at the time of the alleged commission of the offence, a summons to answer the charge or a warrant to arrest must be accompanied – on service or execution on the accused – by a copy of the record of reasons for the charge.

	ss.814-816 + 818-819
	If applicable, a copy of the record of reasons must also be:
· included in a preliminary brief [CPA s.37(1)(ab)];
· included in a full brief [CPA s.41(ba)];
· in the possession of the informant for provision to the accused or the accused’s legal representative [CPA s.53A(2)(c)(ia)];
· included in a hand-up brief [CPA s.110(ba)];
· included in a plea brief [CPA s.117(1)(ab)].

	s.820
	Powers of court at directions hearing (set out in CPA s.181) are expanded to include references to new powers of the Supreme & County Cts in new CPA Part 5.5 Division 5

	ss.823-826
	Insertion of new CPA Part 5.5 Division 5 [CPA ss.206A to 206G], plus an associated amendment to CPA s.300(2) and insertion of CPA ss.300A & 327(3)

	
	This new Division 5 sets out a procedure for determination in a pre-trial hearing “by a judge alone, without a jury” of the issue of whether the presumption against criminal responsibility of an accused for an offence allegedly committed at 12 or 13 years of age has been rebutted.  The use of the phrase “determined by a judge alone, without a jury” in CPA s.206A(1)(a) and the stipulation in CPA s.206(1)(b) that “the charge for the offence will not be heard and determined summarily” means – as the Explanatory Memorandum explains – that this pre-trial procedure “only applies to charges for indictable offences being heard and determined in the County Court or the Supreme Court”.

	ss.833-834
	Part 19.11 – Amendment of InfringementsAct 2009 [IFA]

	s.834
	· A child cannot be held criminally responsible for an infringement offence at 10 or 11 years of age [IFA s.219].
· A child is to be released from an obligation to pay infringement penalty for conduct alleged to have occurred when the child was 10 or 11 years of age [IFA s.220].

	ss.837-839












ss.841-845
	Part 19.14 – Amendment of Personal Safety Intervention Order Act 2010 [PSIA]

	
	· This Part amends PSIA s.18 to provide that if a person makes an application for a personal safety intervention order [PSIO] against a child aged under 12 years at the date of the application for the order–
(a) if the Court knows the child was aged under 12, the court must not make a PSIO against the child;
(b) if the court makes a PSIO, the order has no effect.
· On the commencement of YJA s.839–
· any existing PSIO made against a child who was 10 or 11 years of age on the date the application for the order was made is taken to be set aside; and
· any underdetermined application to make, vary, revoke or extend a PSIO against a child who was 10 or 11 years of age on the date the application for the order was made must be dismissed.

	
	Part 19.16 – Amendment of Spent Convictions Act 2021 [SCA]

	s.841




s.842

s.843
	Insertion of various definitions into SCA s.3, including–
· a definition of Victorian Court as “any of the following – the Supreme Court, the County Court, the Magistrates’ Court, the Children’s Court and the Coroners Court”;
· a definition of Victorian law enforcement agency which makes it clear that the Children’s Court is not a law enforcement agency.

	
	Makes a minor technical amendment to SCA s.21(cc)(v) to clarify that the Secretary of a Department is the relevant person or body to which spent convictions are disclosed.

	
	Collection, use and disclosure of criminal record information by Court Services Victoria

	s.844
	Insertion of a new SCA Part 4A headed “Spent childhood convictions”

	
	The Explanatory Memorandum says of this: “Part 4A establishes a new framework that applies to the use of spent childhood convictions and related information.  The overarching policy rationale for new Part 4A is to prevent children who were convicted of an offence when aged 10 or 11 from being subject to adverse consequences as a result of that conviction.  This recognises that children under 12 years of age should not have been convicted of an offence because they lack the capacity to form criminal intent.  New Part 4A inserts new sections 24A, 24B, 24C, 24D and 24E into the Spent Convictions Act 2021 to give effect to this policy intent.”

	s.845
	Expansion of the regulation-making power in SCA s.26(1).

	CHAPTER 20 – ADDITIONAL AMENDMENTS TO THE CYFA

	s.855
	New CYFA ss.347B & 347C inserted
	Not previously in the CYFA

	
	347B
	Statements by child participating in treatment or rehabilitation program not admissible in proceedings
	

	
	347C
	Risk rating devised from assessment of child’s risk of re-offending not admissible before child is sentenced
	

	s.856
	New CYFA s.491A inserted
	Not previously in the CYFA

	
	491A
	Power of police to arrest person in remand centre
	

	CHAPTER 21 – OTHER TRANSITIONAL PROVISIONS

	YJA ss.858‑898
	Of the transitional provisions listed below, those in YJA Parts 21.1, 21.3, 21.4 & 21.6 are probably of most relevance to the ChCV.

	ss.858-861
s.859(2)





s.862
	· Part 21.1 – General transitional provisions

	
	On or after the commencement day for YJA Chapter 21, if a superseded provision of an Act continues to apply by force of this Chapter, the following provisions also continue to apply: (a) any other provisions of that Act necessary to give effect to that continued provision; and (b) any regulations or rules made under that Act for the purposes of that continued provision.

	
	· Part 21.2 – Early diversion group conferences

	s.863
	· Part 21.3 – Criminal proceedings and imposition of sentence

	
	· YJA Chapters 5 [Commencing a proceeding against a child] & 6 [Conduct of a proceeding] apply to a criminal proceeding commenced on or after the commencement of that Chapter, irrespective of when the offence is alleged to have been committed.
· Subject to this Chapter, CYFA Chapter 5, Parts 5.1A [Commencement of proceedings] & 5.2 [Procedures and standard of proof] as in force immediately before the commencement day, continue to apply to a criminal proceeding commenced in the ChCV before the commencement day as if those Parts had not been repealed.
· Any sentence imposed on or after the commencement of YJA Chapter 7 [Sentencing] must be imposed in accordance with the YJA irrespective of when the offence was committed.

	ss.864-865
	· Part 21.4 – Sentencing

	
	· Deferral: If sentencing of a child has been deferred under CYFA s.414 before the commencement day but the adjourned case has not been heard, the matter remains adjourned in accordance with the relevant provisions of the CYFA as if YJA Chapter 7 [Sentencing] had not commenced but when the ChCV ultimately sentences the child it must be in accordance with the YJA.
· Group conference: Subject to this Chapter, CYFA s.415 continues to apply to a group conference to which a child is referred before the commencement of YJA Chapter 7 and to an outcome plan from that group conference as if CYFA s.415 had not been repealed.
· Maximum period of a YJCC order – offences relating to remand centres, youth justice centres: see YJA s.865 for relevant transitional provisions.

	ss.866-870
	· Part 21.5 – Youth Justice Services

	ss.871-884
	· Part 21.6– Sentences imposed under the CYFA

	s.872

s.873
	· CYFA sentencing orders in force on the commencement day of YJA s.921 continue in accordance with CYFA Part 5.3 [Sentences] as if that Part had not been repealed.
· Despite the above, if a person subject to a CYFA sentencing order (other than YRC, YCO or YJC) comes before the ChCV on–
(i) an application to vary or revoke the CYFA order; or
(ii) a breach of that order–
and the ChCV determines to revoke the CYFA sentencing order and make a new order in respect of the offence(s), subject to the stipulations in the sections listed below the ChCV must make an order under the YJA that it could have made had it found the person guilty of the offence(s) under the YJA. The ChCV must consider making an order at a similar level of the sentencing hierarchy in YJA s.240(1) unless to do so is inappropriate in the circumstances.

	s.875
	· Proceeding under the YJA for breach of a CYFA accountable undertaking.

	s.876
	· Proceeding under the YJA for breach of a CYFA good behaviour bond.

	ss.877-879
	· Proceeding under the YJA for breach of a CYFA probation order.

	ss.880-882
	· Proceeding under the YJA for breach of a CYFA youth supervision order.

	s.883
	· Proceeding under the YJA for breach or variation of a CYFA youth attendance order.

	ss.884-885
	· Proceeding under the YJA for variation or revocation of a CYFA youth control order.

	s.886
	Subject to YJA s.872, on and after the commencement date, a CYFA youth residential centre order or a CYFA youth justice centre order is to be treated as a YJC order for the purposes of the YJA.

	ss.887-892
	· Part 21.7 – Transitional provisions – Youth parole

	ss.893-894
	· Part 21.8 – Transfers under Chapter 13

	ss.895-898
	· Part 21.9 – Other transitional provisions

	s.895

s.896

s.898
	· Any infringement penalty registered under CYFA Schedule 3 immediately before the commencement of YJA Chapter 17 is to be dealt with on and from the commencement date under the YJA CAYPINS procedure.
· An undetermined application for change of name or acknowledgement of sex made under CYFA Part 5.8 must be determined in accordance with the YJA on and from the commencement date.
· Any undetermined appeal commenced and on foot under CYFA Part 5.4 must be dealt with in accordance with YJA Chapter 8 on and from the commencement date.

	CHAPTER 23, PART 23.5 – AMENDMENT OF THE CYFA

	YJA ss.917‑987 & 1087
	These provisions repeal or make consequential or substantive amendments to the CYFA.  Only a few of the 56 amending sections are significant for the operation of the Children’s Court and these are detailed below.

	ss.917-931
	Repeal of various provisions in the CYFA

	
	· Various definitions in s.3(1) including accountable undertaking, youth attendance order, youth supervision order, youth residential centre order and remand centre as well as the definitions in ss.3A & 3B.
· Delegation provisions in ss. 17(1)(f), 17(1)(fa) & 17(1)(fb).
· Part 5.1A, Parts 5.2-5.8, Part 5.10 in Chapter 10 [Children and the Criminal Law].
· Part 6.2 [Offences relating to detained persons].
· Sections 522A, 543-544, 547(f)-(j), 585-586, 599(2).
· Part 7.8 Divisions 6+7, Part 7.9.
· Most paragraphs of the regulation making power in s.600(1).
· Schedules 2+3.

	ss.932-987
	Consequential or other amendments to the CYFA significant for the operation of ChCV

	s.944
	Joint committal proceedings

	













s.1087
	The jurisdiction granted by CYFA s.516A(1) to conduct joint committal proceedings involving child and adult accused is significantly expanded.  It is no longer restricted to a child who is of or over the age of 15 years at the time the criminal proceeding against the child for the offence is commenced.  Nor is it restricted to the offences of murder, attempted murder, manslaughter, child homicide, homicide by firearm, arson causing death or culpable driving causing death. The amended subsection provides:
(1) The jurisdiction given by CYFA s.516(1)(c) may be exercised concurrently with the jurisdiction of the Magistrates' Court to conduct a committal proceeding if—
(a) the charges against each accused could properly be joined in the same indictment; and
(b) the accused who is a child is charged with an indictable offence that is not to be heard and determined summarily for a reason specified in YJA s.156(1); and
the Court makes an order under subsection (2) in relation to the accused who is a child and the Magistrates' Court makes an order under section 25(4) of the Magistrates' Court Act 1989 in relation to the other accused.
A parallel amendment has been made by YJA s.1087 to s.25(3) of the Magistrates' Court Act 1989.

	ss.945-949
	Minor amendments to CYFA ss.517-520 primarily to add references to the YJA to sections relating to the Koori Court (Criminal Division).

	ss.955-960
	Consequential amendments to CYFA ss.522-527 primarily to remove references to the Criminal Division as a consequence of YJA ss.167-177.

	s.964
	Minor amendment to CYFA s.534 re restriction on publication of proceedings.

	s.975
	Expansion of CYFA s.551 to permit a parent of a child in the Criminal Division to dispute a matter in a report to which CYFA Part 7.8 applies.

	CHAPTER 23, PARTS 23.1-23.4 & 23.6-23.45 – AMENDMENT OF OTHER ACTS

	YJA ss.909‑916 + 988-1174
	These provisions make consequential amendments to a large number of other Acts. Headings to the various amending sections are listed on pages xxxviii to xlviii of the YJA.



	CHAPTER 23, PART 23.46 – AMENDMENT OF THE YJA

	YJA s.1175
	This section amends the definition of child in YJA s.4.  It provides:

	For YJA s.4(3) substitute–
(3) A person is excluded if the person is 19 years of age or over–
(a) at the time of the commencement of the proceeding for the offence or alleged offence; or

	(b) if the offence is an infringement offence–
(i) at the time of the commencement of the proceeding for the offence; or
(ii) at the time the enforcement agency gives the registration document and registration certificate to a registrar under s.725–
whichever is earlier.
(4) To avoid doubt, in the YJA child includes—
(a) a person who is 18 years of age or older and subject to an order or sentence under Chapter 7; and
(b) a person who is 18 years of age or older at any time during an appeal under Chapter 8; and
(c) a person who is held in custody in a youth justice custodial centre under the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997; and
(d) a person who is under 18 years of age and detained in a youth justice custodial centre under Part 2AA or Part 2A of the Terrorism (Community Protection) Act 2003 or under a corresponding preventative detention law within the meaning of that Act.
(5) Despite subsection (2), in YJA Chapter 11, child does not include a person who–
(a) is held in a police gaol for one or more offences; and
(b) was 18 years of age or over at the time of the commission of at least one of those offences.

	While it may seem strange that there is a provision included in the YJA to amend the central definition of ‘child’ contained in YJA s.4, the explanation is that various provisions of the YJA will commence at various times.  The Explanatory Memorandum explains that s.1175 substitutes new subsections for s.4(3) to amend the definition of ‘child’ for the purposes of the Act when provisions commence in accordance with s.2(3).
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The following brief summary of the transitional provisions contained in Chapter 21 of the Youth Justice Act 2024 [YJA] is based on material produced by the Judicial College of Victoria.

Criminal proceedings
· If a criminal proceeding is commenced on or after 30/09/2026, irrespective of when the offence is alleged to have been committed:
· Chapter 5 YJA applies re commencing a criminal proceeding against a child (s.863(1));
· Chapter 6 YJA applies re conduct of the criminal proceeding (s.863(2)).

Sentencing
· Any sentence imposed on or after 30/09/2026 must be imposed in accordance with the YJA irrespective of when the offence was committed (s.863(4)).
· See YJA Part 21.6 for sentences imposed under the CYFA.
· On or after 30/09/2026:
· CYFA sentencing orders continue in accordance with Part 5.3 CYFA (s.872).
· Revocation of a CYFA order other than YJC, YRC or YCO: A new order must be made under the YJA (s.873).
· On or after 30/09/2026 – Proceedings for breaches of CYFA orders:
· In certain circumstances if a CYFA supervised order is varied it remains a CYFA order but any special conditions must be substituted by YJA special conditions.
· For breaches of existing CYFA orders, consider if specific transitional provisions apply.

Complex YJA transitional provisions
The transitional provisions in Chapter 21 [ss.858-898] of the YJA are relatively complex and the relevant provision should be considered on a case-by-case basis if in doubt.

[image: ]


Compiled by former Magistrate Peter Power for the Children's Court of Victoria
04 September 2026	SM1.1.8 – Page 1 of 1
[bookmark: _SM11.1.3__]SM11.1.3   Sentencing of children

The primary Victorian Acts governing the sentencing of children are:
· From 30/09/2026: Youth Justice Act 2024 [YJA] – No.32/2024;
· From 23/04/2007 to 29/09/2026: Children, Youth and Families Act 2005 [CYFA] – No.96/2005;
· From 31/01/1991 to 22/04/2007: Children and Young Persons Act 1989 [CYPA] – No.56/1989.

By contrast with the principles in the Sentencing Act 1991 primarily regulating the sentencing of adults, the focus of the 3 relevant statutes detailed above – governing the sentencing of Victorian children since 1991 – is predominantly rehabilitative.

In s.4 YJA “child” is defined for the purposes of the YJA as–
· a person who is under 18 years of age; and
· additionally, a person who was under 18 years of age at the time of the commission or alleged commission of an offence but is under 19 years of age at the time of the commencement of the proceeding for the offence or alleged offence.

In s.5 YJA “young person” is defined for the purposes of the YJA as a person 18 years of age or over (other than a person who is taken under s.4(2) to be a child) who is–
(a) sentenced to a term of detention in a youth justice custodial centre under the Sentencing Act 1991; or
(b) sentenced to a term of imprisonment under the Sentencing Act 1991 and is–
(i) the subject of a direction under Chapter 13 for transfer to a youth justice custodial centre; or
(ii) being considered under Chapter 13 for transfer to a youth justice custodial centre.

In Fox and Freiberg, Sentencing: State and Federal Law in Victoria, 2nd ed. 1999, Oxford University Press South Melbourne, the authors characterize Victoria's legislative scheme in the CYPA as an attempt to blend the two sentencing models: 'welfare' and 'justice'. In the Second Reading Speech the objectives of the CYPA were said (at p.1150) to include the provision of:
· an adequate and constructive response to children and young people who have been charged with and found guilty of committing offences;
· an extended and more flexible range of dispositions in each of the divisions of the Court, which seek to enable children to remain at home wherever practicable and appropriate.
The rehabilitative focus is reinforced by the requirement (noted at p.1151) to give priority to child protection proceedings where there are both protective and criminal proceedings in respect of the one child unless the Court otherwise orders: see s.18(2) CYPA and subsequently s.522(2) CYFA.

[bookmark: _Toc30694489][bookmark: _Toc30699079][bookmark: _Toc30699464][bookmark: _Toc30699849][bookmark: _Toc30701004][bookmark: _Toc30701391][bookmark: _Toc30743998][bookmark: _Toc30754821][bookmark: _Toc30757277][bookmark: _Toc30757825][bookmark: _Toc30758225][bookmark: _Toc30762986][bookmark: _Toc30767640][bookmark: _Toc34823658]It is clear that when enacting the sentencing principles in s.139 of the CYPA, s.362 of the CYFA & Part 7.1 of the YJA, Parliament – like its counterparts in most other countries in the world – did not consider children and young persons merely to be little adults. In CNK v The Queen (2011) 32 VR 641; [2011] VSCA 228 at [76] the Court of Appeal – referring to the cases of Merrett & Tiburcy – treated the young applicant’s rehabilitation as “a primary consideration”. See also R v Azzopardi, R v Baltatzis, R v Gabriel [2011] VSCA 372 at [34]-[44]; DPP v McGuigan [2012] VSCA 121.

The philosophies of "home & family preservation" & "stigma minimisation" differentiate the sentencing of children from that of adults. The philosophies are included in the principles in Part 7.1 of the YJA and s.362(1) of the CYFA to which the Court is required to have regard, as far as practicable, in determining what sentence to impose on a child. These are predominantly 'welfare' models of sentencing, in contrast with the principles in s.5(1) of the Sentencing Act 1991 which predominantly focus on 'justice' model principles.

	SENTENCING PRINCIPLES IN PART 7.1 YJA – IN OPERATION FROM 30/09/2026


Part 1.3 of the YJA contains in ss.18-22 a total of 5 “guiding youth justice principles” and in s.24 some additional “guiding youth justice principles specific to Aboriginal children and young persons”. However, s.17(2) provides that “a court is not to take into account the guiding youth justice principles in sentencing a child or young person”.

Section 202 in Part 7.1 of the YJA provides:
(1) In sentencing a child for an offence, a court, as far as is reasonably practicable and appropriate in the circumstances, must have regard to–
(a) the sentencing principles, to the extent that each principle is relevant; and
(b) subject to subsections (2) and (3), the general common law principles or rules applicable to the sentencing of children.
(2) In the event of inconsistency between any of the sentencing principles and the general common law principles or rules applicable to the sentencing of children, the sentencing principles take precedence to the extent of the inconsistency.
(3) The common law principle of general deterrence does not apply to the sentencing of a child under this Act.

Part 7.1 of the YJA contains in ss.203-209 a total of 7 “sentencing principles” and in s.210 some “additional sentencing principles for Aboriginal children”.

	SECTION
	PRINCIPLE

	203
	REHABILITATION AND POSITIVE DEVELOPMENT

	
	A sentence imposed on a child should give the highest priority to the rehabilitation and positive development of the child, including by–
(a) preserving and strengthening the child's relationship with the child's parents, family and persons of significance in the child's life; and
(b)	supporting the child to live at home, or in safe, stable and secure living arrangements in the community; and
(c)	promoting the social and emotional wellbeing of the child through responses that—
(i)	develop the child's strengths; and
(ii)	address any underlying issues that may contribute to the child's offending behaviour; and
(d)	promoting the child's access to and participation in education, training or work, and allowing education, training or work to continue with minimal interruption or disturbance; and
(f) promoting the participation of the child in other activities that will support the child's positive development, including community, recreation and sport, music, and artistic activities; and
(f)	minimising any stigma resulting from the sentence; and
(g)	recognising that children often have limited control over their environment and having regard to the important role that public service bodies, public entities, Victoria Police, non-government organisations and the community can fulfil to collaboratively support the child's successful completion of the sentence.

	204
	PROTECTION OF THE COMMUNITY FROM REOFFENDING

	
	A sentence imposed on a child should protect the community from any further offending by the child.

	205
	INDIVIDUAL CHARACTERISTICS AND VULNERABILITIES

	
	A sentence imposed on a child should—
(a)	be tailored to the individual characteristics of the child, such as the following—
(i)	age, maturity and stage of development;
(ii)	gender or gender identity;
(iii)	sexual orientation;
(iv)	Aboriginal identity;
(v)	cultural, racial or other identity and sense of belonging;
(vi)	religion;
(vii)	disability and associated support needs;
(viii)	mental health and other health needs;
(ix)	any other relevant characteristics; and
(b)	recognise the vulnerabilities and strengths of the child, having regard to—
(i)	the individual characteristics of the child, including any interrelationship of those characteristics; and
(ii)	any relevant experiences including abuse, trauma, neglect, loss, family violence or child protection involvement, including removal from family or placement in out of home care.

	206
	RESPONSIBILITY FOR ACTION

	
	A sentence imposed on a child should ensure that the child is aware that they must bear a responsibility for any action they take which is against the law.




	207
	IMPACT ON VICTIMS

	
	A sentence imposed on a child should–
(a)	recognise the impact of the child’s offending on any victim of that offending; and
(b)	provide opportunities for the child to restore any harm caused by their offending; and
(c)	take into account any steps the child has taken to restore such harm, to the extent that the child has the capacity to do so.

	208
	MINIMUM INTERVENTION

	
	A sentence imposed on a child should be the minimum intervention required in the circumstances.

	209
	DETERRENCE FROM COMMITTING OFFENCES IN A YOUTH JUSTICE CUSTODIAL CENTRE

	
	A sentence imposed on a child should deter the child from committing offences while held in custody in a youth justice custodial centre, if relevant.

	210
	ADDITIONAL SENTENCING PRINCIPLES FOR ABORIGINAL CHILDREN

	
	In addition to the other sentencing principles, a sentence imposed on an Aboriginal child should—
(a)	support the social and emotional wellbeing of the child; and
(b)	promote the healing of the child; and
(c)	strengthen the child’s connection to family, kin, community, culture, Country and Elders; and
(d)	support the right of Aboriginal persons to self-determination by—
(i)	providing the child with an opportunity to express their views; and
(ii)	promoting the participation of the child and family, kin and Elders in the sentencing process; and
(e)	pay particular attention to the history, culture and circumstances of the child; and
(f)	recognise that discriminatory systemic institutional and historical factors have resulted in Aboriginal children being over-represented in the criminal justice system, particularly in custody; and
(g)	reflect the need to reduce inequality and resultant over-representation of Aboriginal children in the criminal justice system.
Note: Section 325(3)(e) requires the Children’s Court to provide reasons outlining how it has had regard to the sentencing principles in this section if the Court imposes a custodial sentence on an Aboriginal child.



	SENTENCING PRINCIPLES IN S.362(1) CYFA –
IN OPERATION FROM 22/04/2007 TO 29/09/2026



Section 362(1) of the CYFA lists the following matters which must, as far as practicable, be taken into account by the Court in determining which sentence to impose on a child.
	
	PRINCIPLE
	MODEL

	(a)
	STRENGTHENING
FAMILIES
	The need to strengthen and preserve the relationship between the child and the child's family.
	WELFARE

	(b)
	LIVE AT HOME
	The desirability of allowing the child to live at home.
	WELFARE

	(c)
	EDUCATION ETC UNDISTURBED
	The desirability of allowing the education, training or employment of the child to continue without interruption or disturbance.
	WELFARE

	(d)
	MINIMISE
STIGMA
	The need to minimise the stigma to the child resulting from a court determination.
	WELFARE

	(e)
	SUITABILITY OF SENTENCE
	The suitability of the sentence to the child.
	WELFARE/
JUSTICE

	(f)
	ACCOUNTABILITY
	If appropriate, the need to ensure that the child is aware that he or she must bear a responsibility for any action by him or her against the law.
	JUSTICE/
WELFARE

	(g)
	COMMUNITY
PROTECTION
	The need to protect the community, or any person, from the violent or other wrongful acts of the child-
(i) in all cases where the sentence is for a Category A or Category B serious youth offence; or
(ii) in any other case, if it is appropriate to do so.
	JUSTICE

	(h)
	GOOD ORDER IN DETENTION FACILITIES
	If appropriate, the need to deter the child from committing offences in remand centres, youth residential centres or youth justice centres.
	JUSTICE



While – in contrast with s.5 of the Sentencing Act 1991 and except for s.362(1)(h) CYFA & s.209 YJA – there is no explicit mention in s.362(1) CYFA or ss.202-210 YJA of punishment, denunciation or specific deterrence, in appropriate cases punishment or specific deterrence may be justified by:
· the "suitability" principle of s.362(1)(e) CYFA, the "accountability" principle of s.362(1)(f) or the “community protection” principle of s.362(1)(g);
· the "community protection” principle of s.204 YJA or the “responsibility for their own actions” principle of s.206.

However, while stating that "broadly speaking, normal sentencing principles" are also applicable to youthful offenders, the Court of Appeal has emphasised that the sentencing of children is under a very different regime from that of adults.  In his judgment in R v Dwayne Andrew Evans [2003] VSCA 223 (with which Ormiston & Batt JJA agreed on this issue), Vincent JA said at [44]:
"An elaborate system has been developed to deal with the problem of offending by children and young persons in our community, with a separate court, separate detention facilities, supervision systems and so forth. Whilst broadly speaking, normal sentencing principles can be said to remain applicable when dealing with youthful offenders, as a matter of law and practice it is recognised that the respective weight to be given to relevant factors will vary.  In addition the Children and Young Persons Act 1989 sets out [in s.139] a number of matters to which a sentence in the Children’s Court must have regard and which differ in kind and emphasis from roughly similar provisions in s.5 of the Sentencing Act 1991 .  Underlying this system is the attribution of considerable significance to the generally accepted immaturity of the young people who appear before the Children’s Court and the need, in the interests of the community and the young persons concerned, to endeavour to divert them from engagement in anti-social conduct at that early stage of their lives: see R v Homer (1976) 13 SASR 377. These considerations can and do lead to dispositions which would be regarded as entirely inappropriate in the case of older and presumably more mature individuals."

See also the judgment of Southwell AJA (with whom Phillips CJ & Callaway JA agreed) in R v Angus [unreported, 01/02/1996] at pp.6-7, citing with approval dicta of Lush J in the Court of Criminal Appeal in R v Wilson [unreported, 28/02/1983].

[bookmark: _Hlk212527762]In CNK v The Queen (2011) 32 VR 641; [2011] VSCA 228 the Court of Appeal (Maxwell P, Harper JA & Lasry AJA) at [38]-[39] summed up the principles involved in sentencing a child under the CYFA:
[38] “[O]ur conclusion [that general deterrence is not applicable] does not depend upon s.362(1) being treated as an exhaustive statement of the sentencing considerations to be applied where a child is being sentenced. Rather, the analysis turns on the singularity of general deterrence as a sentencing consideration and what we see as its incompatibility with the clear objectives and plain language of s.362(1).
[39] We respectfully agree with [the sentencing judge] that a court sentencing a child would – as in any other sentencing process – be required to consider the gravity of the offence, the remorse of the offender, whether or not the offender had pleaded guilty, the offender’s character and antecedents and the impact of the offence on the victim.  Unlike general deterrence, however, those considerations are all directed at an assessment of the particular offending, and of the particular offender, and they inform the determination of a sentence which is properly reflective of all of those features.  The statutory directive in s.362(1) [to take the specified matters into account ‘as far as practicable’] is an acknowledgment that the Court’s ability to do so may be affected by those various factors.”

In Bradley Webster (a pseudonym) v The Queen [2016] VSCA 66 the 17 year old offender had been found guilty of seven charges of rape arising from a single episode.  A number of other charges were dismissed.  BW was sentenced in the Children’s Court to a 12 month youth supervision order.  On a Director’s appeal – in which BW pleaded guilty – he was sentenced in the County Court to 2 years YJC detention.  In the Court of Appeal the majority allowed BW’s appeal and sentenced him to a 12 month youth attendance order.  In dissent, Beach J granted leave to appeal but dismissed the appeal.  In their majority judgment Maxwell P & Redlich JA referred with strong approval to the decision of the Court of Appeal in CNK v The Queen (2011) 32 VR 641 and the decision of Vincent JA in R v Evans [2003] VSCA 223 [44].  At [6]-[10] & [28] their Honours summarized the significant distinction between sentencing of adults and sentencing of young offenders as follows-
“[6] This appeal highlights, once again, the difficult task which confronts a sentencing court when imposing sentence for serious crimes committed by a young offender.  In such a case there is – or at least there appears to be – an acute conflict between sentencing considerations.  On the one hand, conventional considerations of just punishment and denunciation point towards a custodial penalty, because serious offences are seen to require the uniquely punitive sanction of loss of liberty: See Boulton v The Queen [2014] VSCA 342 [104]-[105].  On the other hand, the public interest in the rehabilitation of an offender is never greater than in the case of a young offender.
[7] In fact...the conflict is more apparent than real.  What is so distinctive, and so important, about juvenile justice is that it requires a radically different balancing of the purposes of punishment.  The punitive or retributive considerations which are appropriately applied to adults must be largely set aside.
[8] There are three reasons for this.  First, the young offender’s immaturity is seen as markedly reducing his/her moral culpability; secondly, custody can be particularly criminogenic for a young person, whose brain is still developing; and, thirdly, the very process of development and maturation which is under way is seen as providing a unique opportunity for rehabilitation and – hence – for minimizing the risk of reoffending.
[9]...[T]he primacy of rehabilitation in the sentencing of young offenders is well established, both at common law and by the principles of the CYFA.  In our view, this was a case where BW’s culpability was much less than would have been the case for an adult offender, and where the importance of promoting his rehabilitation meant that a non-custodial order was called for.
[10] One of the consequences of this approach to sentencing is that the victim of serious offending like this (and her family) may feel that the harm they have suffered because of the offending is given insufficient weight in the sentencing process.  The victim impact statement reveals the profound impact of this offending on J and her family.  Our conclusion on resentencing should not be taken as implying that these impacts have been overlooked or undervalued…
[28] The position may be summed up as follows.  First, the statutory framework for juvenile justice compels the court sentencing a young offender (almost always the Children’s Court) to adopt the offender-centred (or ‘welfare’) approach, rather than the ‘justice’ or ‘punishment’ approach.  For an example of this terminology, see K.Richards, ‘What makes juvenile offenders different from adult offenders?’, Trends and Issues in Crime and Criminal Justice No 409 (Australian Institute of Criminology, February 2011) p.6.  Secondly, and just as importantly, this strong legislative policy is well supported by the extensive research into adolescent development conducted over the past 30 years: C M Chu and J R P Ogloff, ‘Sentencing of Adolescent Offenders in Victoria: A Review of Empirical Evidence and Practice’ (2012) 19 Psychiatry, Psychology and the Law 32.

The dicta of Vincent JA in R v Dwayne Andrew Evans [2003] VSCA 223 at [44] and of Maxwell P & Redlich JA in Webster v The Queen [2016] VSCA 66 at [7] was quoted and applied by Judge Chambers in DPP v SI (a child) [2018] VChC 3 at [37]-[39].

In DPP v JK (Sentence) [2020] VSC 510 Hollingworth J, in imposing a sentence of 3y detention on a 17 year old who had pleaded guilty to home invasion and recklessly causing serious injury, said at [49]:
“Very different sentencing principles apply to children, and very different sentences are imposed on children, in recognition of the fact that they are less mature, less able to form moral judgments or control their impulses, and less aware of the consequences of their actions.    The Court of Appeal has acknowledged that these considerations can and do lead to dispositions which would be regarded as entirely inappropriate in the case of older individuals.”

In DPP v JN [2023] VSC 500 the offender – who was aged 17 at the time of the offence and 18 at the time of sentence – had pleaded guilty to manslaughter by unlawful and dangerous act.  In imposing a sentence of IMP6y/4y Hollingworth J said at [48]-[51]:
[48] “Your age is another very relevant sentencing consideration. Because you were 17 at the time of offending, you are to be sentenced as a child offender. Very different sentencing principles apply to children, and very different sentences are imposed on them, in recognition of the fact that they are less mature, less able to form moral judgments or control their impulses, and less aware of the consequences of their actions.
[49] The law says that the youth of an offender should be a primary consideration for a sentencing court, where the matter properly arises. In the case of such an offender, rehabilitation is usually more important than general deterrence; rehabilitation benefits the community as well as the offender.
[50] However, those principles are not absolute; due regard must be had in each case to other relevant matters, including the seriousness of the offending, and whether there has been any prior offending. Generally speaking, the more serious the offending, the less the weight to be attached to youth. But the mitigatory effect of youth will be extinguished only in circumstances of the gravest criminal offending, and where there is no realistic prospect of rehabilitation.
[51] All of these considerations can and do lead to children receiving sentences which would be regarded as entirely inappropriate in the case of older individuals.”

In DPP v JA & Ors [2023] VSC 531 the three young offenders had pleaded guilty to different offences arising out of their involvement – as part of a large group of youths – in a frenzied attack with multiple knives on an unarmed youth [V], culminating in V’s death. Hollingworth J described the attack as follows:
[9] “When [your stolen] car reached [V], all [the occupants] got out of the car and started to chase him.  [V] tried to run away, but was dragged by his jumper onto the nature strip. Two of your co-accused immediately started stabbing him, while somebody else kicked and stomped on him. The rest of your group soon joined in the attack, by repeatedly stabbing, stomping on or kicking [V].  [V] was lying on his back, trying to fend off the vicious attack.
[10] After the initial attack, all…of you returned briefly to the car.  Then AM and three of your other co-accused returned to attack [V] again.  This involved repeated stabbing, kicking and stomping, as well as taking [V’s] shoes.  Soon afterwards, all group members got back in the car and drove off, leaving [V] dead or dying by the side of the road.
[11] The entire attack lasted a little over 2 minutes, and involved the use of four knives by five offenders, as well as kicking and stomping by all participants.  The attack was frenzied, savage and totally unprovoked.  The incident was captured on a neighbour’s CCTV camera.  The footage is absolutely shocking in its brutality…
[17] [V] suffered 66 blunt force injuries, 56 sharp force injuries, and 30 puncture wounds, all over his head, body and limbs.  His cause of death was stab wounds to the chest.”
At [25]-[29] her Honour discussed the sentencing principles for children:
[25] “Very different sentencing principles apply to children, and very different sentences are imposed on children, in recognition of the fact that they are less mature, less able to form moral judgments or control their impulses, and less aware of the seriousness and consequences of their actions. That is especially so in the case of offences committed impulsively, such as this one.
[26] The law says that the youth of an offender should be a primary consideration for a sentencing court, where the matter properly arises. In the case of such an offender, rehabilitation is usually more important than general deterrence; rehabilitation benefits the community as well as the offender. There is a significant public benefit in rehabilitating a young offender, and maximising the prospect that they will go on to live a peaceful, productive and law-abiding life.
[27] However, those principles are not absolute; due regard must be had in each case to other relevant matters, including the seriousness of the offending, and whether there has been any prior offending. Generally speaking, the more serious the offending, the less the weight to be attached to youth. But the mitigatory effect of youth will be extinguished only in circumstances of the gravest criminal offending, and where there is no realistic prospect of rehabilitation.
[28] AM has pleaded guilty to murder, which is a standard sentence offence. However, the standard sentence provisions do not apply to child offenders. Similarly, because JA and MM were also children at the time of their offending, the principles relating to custodial sentences for their respective offences do not apply.
[29] All of these considerations can, and do, lead to children receiving sentences which would be regarded as entirely inappropriate in the case of older individuals.”
Her Honour imposed the following sentences, noting at [32]:
“Although the three of you were involved in the same attack, you have pleaded guilty to very different offences, and each had varying degrees of involvement. There are also relevant differences in your ages and personal circumstances. That means the sentencing principle of parity has little role to play in this case.”
	OFFENDER & AGE AT THE TIME OF OFFENDING
	PLEA GUILTY TO
	SENTENCE

	AM [14]
	Murder
	IMP15y/10y with a recommendation to the Adult Parole Board that he be transferred to the youth justice system until age 21 pursuant to s.471 CYFA.

	JA [16]
	Manslaughter
	4y detention in a youth justice centre

	MM [16]
	Intentionally causing serious injury in circumstances of gross violence
	3y6m detention in a youth justice centre


Each of the offenders was sentenced under the Sentencing Act 1991, not under the CYFA.  This meant that unlike CNK v The Queen (2011) 32 VR 641 – where the Court of Appeal had held that general deterrence was not an available sentencing consideration when sentencing under s.362(1) of the CYFA – general deterrence was a relevant sentencing consideration as Hollingworth J noted at [31]:
“General deterrence is still an important sentencing consideration in this case. The offending was carried out in company with others, late at night, with knives, as a result of tensions and perceived slights between groups of youths. It involved unprovoked and brutal violence against an unarmed teenager, who was trying to run away at the time. Unfortunately, violent knife crimes committed by young offenders have become far too common. The consequences that flow from such attacks can be devastating, for victims, their families and friends, and those who witness such incidents. It is also a real concern for the wider community, who need to be protected and to feel safe. There is a clear need for general deterrence (as well as denunciation and just punishment) in respect of such offending.”

In FD v DPP [2025] VSC 519 the 17 year old offender had pleaded guilty to intentionally causing serious injury in circumstances of gross violence and had been sentenced in the Children’s Court to YJC28m with 175d declared as pre-sentence detention. He subsequently appealed. In the circumstances detailed at [6]-[13], the 16 year old victim – who was not known to the offender – had sustained a stab wound to the right posterior thigh, significant internal bleeding in the pelvic region, a likely bladder or urethral injury and clot in the bladder, and lacerations to the scalp, arms and hands. At [17] Incerti J said: “The victim impact statements provide insight into the harrowing nature of the attack and its physical and emotional consequences on both the victim and his mother. It is difficult to comprehend how terrifying it was for the victim and the ongoing, possibly lifelong, effects he now faces.” FD had started using cannabis regularly at around 13 or 14, and by 16 he was experimenting with MDMA and drinking alcohol daily. He had consumed seven capsules of MDMA in the hours leading up to the attack. His mental health and substance use had worsened after the loss of a close friend in a car accident in April 2022. He had recently been diagnosed with a number of neurodevelopmental conditions, including Attention Deficit Hyperactivity Disorder (ADHD), Autism Spectrum Disorder (ASD) Level 1 and Severe Developmental Language Disorder. At [66] Incerti J rejected a submission that limb 1 of Verdins was enlivened, saying:
“I accept that FD’s has significant underlying mental health vulnerabilities. However, I am not satisfied that there was a realistic connection between his actions and his mental health vulnerabilities that justifies any reduction in his moral culpability. FD willingly consumed a large amount of drugs; there is no doubt that this significantly affected him. Even if I could disentangle the impact of FDs’ mental health vulnerabilities on his conduct, given his drug use I would give it little or no weight in assessing his moral culpability.”
At [76]-[85] Incerti J discussed the relevant legislative considerations contained in ss.360-362 of the CYFA, noting at [77] the “principle of parsimony” contained in s.361 CYFA, at [79] that “general deterrence and denunciation are not relevant sentencing considerations” under the CYFA and at [80]:
“While community protection is an important consideration, in my view it is firmly linked to FD’s rehabilitation, which I consider can be achieved through targeted programs and protective factors.”
Her Honour concluded at [84]-[85]:
[84] “Foremost in the statutory list of factors to be considered in sentencing children are the needs of the child. Sections 362(1)(a)-(c) of the Act expressly mention the child’s need to maintain a relationship with their family; the desirability of living at home; and the benefit of continuing in education, training, or employment. This cluster of ‘needs’ is associated with the social development and educational development of the child. The priority given to this cluster of needs in the legislation supports the contention that non-custodial sanctions are to be preferred to custodial ones. This proposition is supported by the hierarchy of sentencing orders found within the legislation itself. Of course, the cluster of needs is to be considered alongside the nature and gravity of the offending, but the latter should not prevail.”
[85] The suitability of any sentence imposed on a child needs to consider the developmental level of the child and their needs.”
Applying these principles, Incerti J allowed FD’s appeal, set aside the sentence and resentenced him to a youth supervision order for a period of 16 months, noting at [82]: “FD has been in custody now for over eight months and I accept that this has had a salutary effect on him.”
[bookmark: _Hlk211413057]
See also CA v DPP [2026] VSC 108 at [74]-[89] & [117]-[124]; TM v DPP [2026] VSC 109 at [92]-[108].

In Re MR [2025] VSC 626 the child offender had been sentenced in the Children’s Court to a TES of 10 months detention in a Youth Justice Centre on charges of:
· armed robbery, burglary and criminal damage committed at a YJC on 12/11/2024 when he was 16 years old; and
· robbery (x2), theft of motor vehicle and unlicensed driving committed on 02/04/2025 when he was 17 years old and on youth parole in respect of a sentence imposed on 12/11/2024 for earlier offences which included four counts of armed robbery.
In refusing an application for leave to appeal Beale J said at [30]-[31]:
[30] “I am very mindful of the different approach to sentencing in the Children’s Court. As MR’s counsel stressed, the primary emphasis is rightly on rehabilitation, and general deterrence and denunciation are not relevant sentencing purposes. I am also mindful of the hard life MR has had and the mental impairments that afflict him. But the list of matters which are to be taken into account when sentencing children pursuant to s 362 of the Children, Youth and Families Act 2005 include the following:
(e)	the suitability of the sentence to the child; and
(f)	if appropriate, the need to ensure that the child is aware that he or she must bear a responsibility for any action by him or her against the law; and
(g)	the need to protect the community, or any person, from the violent or other wrongful acts of the child—
(i)	in all cases where the sentence is for a Category A serious youth offence or a Category B serious youth offence; or
(ii)	in any other case—if it is appropriate to do so; and
(h)	if appropriate, the need to deter the child from committing offences in remand centres, youth residential centres or youth justice centres.
[31] In my view, a total effective sentence of 10 months detention in a Youth Justice Centre strikes an appropriate balance between these sentencing considerations and the other considerations mentioned above which were relied on in mitigation of penalty. For that reason, I struck out the application for leave to appeal as I did not consider there to be merit in the appeal.”
[bookmark: _11.1.4_Some_general]
In DPP v MJ [2026] VSC 90, in a ‘de novo’ DPP appeal pursuant to s.427 of the CYFA, Forbes J re‑imposed a 12 month Youth Supervision Order [YSO] without conviction ordered on 17/12/2025 by Judge Vandersteen. MJ had pleaded guilty to 20 charges for offences occurring on 6 dates over a 6½ month period. The offences included: Theft of motor vehicle x 5, Theft x 4, Attempted aggravated home invasion x 2, Aggravated home invasion x 1, Home invasion x 1, Attempted aggravated burglary x 1, Robbery x 1 & Possessing a controlled weapon x 1. MJ was aged 16 at the time of offending. At [32] Forbes J said:
“…[T]he nature of the offending was very serious. The respondent concedes that this is so. While the offending has not included physical violence, it did involve him directly threatening a young woman at her work…The attempted and actual home invasions appear intended to steal keys and cars, and the offenders ran away rather than continued to confront residents when disturbed by dogs or lights, or they were deterred by locked doors. Nevertheless, carrying a knife, and posting a photograph holding a machete while inside someone’s home is behaviour that has aggravating features.”
Soon after the last set of offences MJ had been a backseat passenger in a vehicle involved in a high speed accident and sustained life-threatening injuries, including an acquired brain injury. His recovery continues but his injuries have significantly impacted him in the past 10 months. MJ (now aged 17y11m) lives in stable accommodation with his mother and younger sister. In the appeal his mother gave evidence that she had a very close relationship with both her children but particularly with MJ. The 4 days on remand, in the lead up to his 17th birthday, were MJ’s first and only experience of youth detention, an experience she described as “shattering” both for her & MJ.
The respondent MJ conceded that the gravity of the offending meant that probation would not be adequate. The applicant DPP submitted that a YAO or a YCO would be appropriate but that a YSO “did not adequately reflect a regard for the child being aware that he must bear a responsibility for his actions against the law and a regard for the need to protect the community”: see [25]-[26]. In rejecting the DPP’s submission, Forbes J noted:
[33]	“Community protection is an important consideration [s.362(1)(g)]. In this case, in the absence of an immediate threat, community protection is best achieved by considering the success of rehabilitation process that MJ undergoes.”
[37]	“[A]lthough the offending is serious; MJ is a first offender…A YSO permits a sentence imposed with or without conviction and so affords the prospect of rehabilitation while avoiding the stigma [s.362(1)(d)] of recording a conviction.”
[38]	MJ “is engaging well with the supervision to date which is being provided with regard for both his forensic needs and his medical needs...His medical needs and the ongoing recovery from his injuries sustained in the car accident make this a suitable sentence for his particular circumstances.”
[39]	MJ’s “present engagement with youth justice is meeting the need to strengthen and preserve the relationship between MJ and his family” [s.362(1)(a)].
[40]	“[T]he demonstration of engagement by MJ” with both intensive bail and with the YSO since sentence is “an indicator that he is aware of his need to bear responsibility for his wrongful acts” [s.362(1)(f)].
At [41] Forbes J concluded:
“Finally, there are practical similarities between a Youth Supervision Order and a Youth Attendance Order in the delivery of supervision and community service activities. However a Youth Attendance Order or a Youth Control Order, but not a Youth Supervision Order, requires me to form a view that ‘the child would otherwise be sentenced to detention in a youth justice centre as a result of the gravity or habitual nature of the child’s unlawful behaviour’: s.397(1)(a) & s.409B(1)(b). While the offending is significant, I would not describe it at habitual. In R v Mills [1998] VR 235 Batt JA discussed the position of a ‘youthful first offender’ in the context of sentencing under the Sentencing Act. Although in that context deterrence was a relevant sentencing consideration, and it is not a relevant consideration under the CYF Act, Batt JA emphasised at p.242 the importance of rehabilitation as ‘far more important than general deterrence’ and a youthful first offender is not to be sent to [an adult] prison if that can be avoided. As this is MJ’s first offending, I am not persuaded that it would be appropriate to sentence him to detention, such that consideration of a Youth Attendance Order or Youth Control Order as appropriate to avoid detention would then arise.”
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THE SENTENCING PRINCIPLE OF PARSIMONY APPLIES UNDER THE YJA & CYFA
From 30/09/2026 nine sentencing orders are available under s.240(1) of the YJA when a court sentences a child found a child guilty of an offence, whether summary or indictable. These form a sentencing hierarchy save that under s.240(2) a fine and a good behaviour order are at the same level. This is a reduction from the 11 sentencing orders available under s.360(1) of the CYFA.
Both the YJA & CYFA provisions enact the common law principle of parsimony as to which, in relation to a sentence imposed on an adult, the Court of Appeal in Wasif v The Queen [2022] VSCA 182 said at [45]: “The longstanding common law principle of parsimony is directed to ensuring that a just and appropriate sentence is imposed, by requiring that, in each case, such sentence is no more than that which is commensurate with the offending, taking into account all the relevant circumstances of the case, including the subjective circumstances of the offender.”  See also R v Assaad [2022] VSC 800 at [119]; R v KY [2022] VSC 805 at [85]; DPP v Merryful; DPP v Bloomfield [2023] VSC 244 at [65].

	SENTENCING ORDERS IN PART 7.1 OF THE YJA – IN OPERATION FROM 30/09/2026

	
PRESCRIBED FORMS: Children’s Court Criminal Procedure Rules 2019 [S.R. 161/2019] 



	SENTENCING ORDER
	YJA
	CONDITIONS ETC.



PART 7.7 – UNSUPERVISED COMMUNITY-BASED ORDERS

	(a)
[DNW]
	DISMISSAL WITHOUT FORMAL WARNING
	s.240(1)(a),
s.243
	· Child found guilty of one or more offences, whether indictable or summary.
· Without conviction [s.242(a)].



	(b)
[DWW]
	DISMISSAL WITH FORMAL WARNING
	s.240(1)(b),
s.244
	· Child found guilty of one or more offences, whether indictable or summary.
· Without conviction [s.242(b)].



	(c1)
[GBO]
	GOOD BEHAVIOUR ORDER
	ss.240(1)(c),
245, 247‑248
	· Child found guilty of one or more offences, whether indictable or summary.
· Without conviction [s.242(c)].

	
	Form 10
	
	· 

	· Must not be ordered unless the child consents [s.245(2)].
· Maximum period of GBO [s.248]:
· child under 15 on day of sentencing: 6 months or in exceptional circumstances 12 months;
· child 15 or over on day of sentencing: 12 months or in exceptional circumstances 18 months.
· GBO must not extend beyond the child’s 21st birthday.
· Core condition of GBO [s.247(1)]: Child must not re-offend during the period of the GBO.
· Other conditions: Under s.247(2) the court may attach one or more of the developmental conditions listed in s.296 [detailed in PRO] but there is no statutory power to attach any other conditions.
· To be served concurrently with any other GBO, CSO, PRO, YSSO or YCO unless the court orders otherwise in exceptional circumstances [s.318].
· Variation/revocation proceedings: Part 7.10. Contravention proceeding: Part 7.11.
· Suspension of GBO by DJCS in circumstances detailed in ss.319 & 321.



	(c2)
[FIN]
	FINE
	ss.240(1)(c),
249-256
	· Child found guilty of one or more offences, whether indictable or summary.
· Without conviction [s.242(d)].

	In 2026-27 1 penalty unit = $209.10.
	· 

	· A fine must not be imposed unless: (a) child is 15 or over on day of sentencing; and (b) court is satisfied child has the means and ability to pay a fine [s.249(2)].
· Child’s financial circs must be considered in determining amount and means of payment [s.251].
· Under s.252 a fine must not exceed:
(a) if imposed in respect of a single offence, the lesser of 5 penalty units and the maximum fine which may be imposed on an adult for the same offence;
(b) if imposed in respect of more than one offence, a total of 10 penalty units.
· The court must make an instalment order if the child requests it [s.253(a)] and in any other case may make an instalment order if appropriate to do so [s.253(b)]. 
· The court may make time to pay order if it does not make an instalment order [s.254].
· Payment default proceedings: ss.257-261.


PART 7.8 – SUPERVISED COMMUNITY-BASED ORDERS

	(d)
[CSO]
	COMMUNITY SERVICE ORDER
	ss.240(1)(d),
263-268
	· Child found guilty of one or more offences, whether indictable or summary.

	
	Form 10A
	
	· 

	· CSO is with or without conviction [s.262(1)]. Note inconsistency between s.263(2)(a) & ss.262(2)+(4)(a).
· Under s.263(2) a CSO must not be ordered unless–
· child is 15 or over on day of sentencing and consents to a CSO; and
· court is satisfied there are appropriate community service programs available for the child.
· Under a CSO the child is ordered to perform a specified number of hours of unpaid community service activities [CSA] in a 6-month period commencing on the day of sentencing [s.263(1)].
· CSO must not extend beyond the child’s 21st birthday.
· In determining the number of CSA hours the court must consider the likely impact of the order on the child’s education, training, employment, and rehabilitation activities [s.266].
· Maximum number of CSA hours [s.267]:
· 25 hours for a single offence;
· a total of 50 hours if the child is found guilty on the same day, or in the same proceeding, of more than one offence.
· Core condition of CSO [s.265(1)]: The child performs CSA–
(a) for the specified number of hours; and
(b) at the place and dates/times directed by DJCS [as to which see s.265(2)-(5)].
· There is no statutory power to attach any other conditions to a CSO.
· If the CSA hours are completed earlier than 6 months, the CSO ceases on completion of the hours.
· To be served concurrently with any other GBO, CSO, PRO, YSSO or YCO unless the court orders otherwise in exceptional circumstances [s.318].
· Variation/revocation proceedings: Pt 7.10. Contravention proceeding: Pt 7.11.
· Suspension of CSO by DJCS in circumstances detailed in ss.319 & 321.



	(e)
[PRO]
	PROBATION ORDER 
	ss.240(1)(e),
269-272
	· Child found guilty of one or more offences, whether indictable or summary.

	
	Form 11
	
	· 

	· PRO is without conviction if the child is under 15 on the day of sentencing [s.262(2)].
· PRO is with or without conviction if the child is 15 or over on the day of sentencing [s.262(1)].
· Must not be ordered unless the child consents [s.269(2)].
· Maximum period of PRO [s.272]:
· child under 15 on day of sentencing: 6 months or in exceptional circumstances12 months;
· child 15 or over on day of sentencing: 12 months or in exceptional circumstances 18 months.
· PRO must not extend beyond the child’s 21st birthday.
· Core conditions of PRO [s.271(1)]:
(a) Not commit an offence punishable by imprisonment.
(b) Report to DJCS within 2 working days.
(c) Comply with all reasonable and lawful DJCS instructions.
(d) Report to DJCS as directed.
(e) Not leave Victoria without written permission of DJCS.
(f) Notify DJCS of any change of residence, school, employment within 2 working days of change.
· Other conditions: Under s.271(2) the court may attach to a PRO:
· one or more of the developmental conditions listed in s.296:
(a) Undergo health-related counselling or treatment.
(b) Participate in disability services.
(c) Attend education or training programs, activities or support services.
(d) Attend and participate in mentoring, personal development or cultural programs, activities or support services.
(e) Attend and participate in sporting or recreational programs, activities or support services.
(f) Participate in one or more community service activities if the participation would support the child’s rehabilitation and positive development.
(g) Any other condition with developmental, rehabilitative or therapeutic purpose and requires the child to engage in actions to address the underlying causes of the offending behaviour.
· the restrictive conditions in ss.297(a) and (b) [re child’s residence].
· There is no statutory power to attach any other conditions to a PRO.
· To be served concurrently with any other GBO, CSO, PRO, YSSO or YCO unless court orders otherwise in exceptional circumstances [s.318].
· Variation/revocation proceedings: Part 7.10. Contravention proceeding: Part 7.11.
· Suspension of PRO by DJCS in circumstances detailed in ss.319 & 321.

	(f)
[YSSO]
	YOUTH SUPERVISION AND SUPPORT ORDER
	ss.240(1)(f),
273-279
	· Child found guilty of one or more offences, whether indictable or summary.

	
	Form 12
	
	· 

	· The court may order a youth justice planning meeting [ss.288-293] if it is considering making a YSSO or if a YSSO is in force and the court considers that such a meeting is necessary [s.275].
· YSSO is without conviction if the child is under 15 on the day of sentencing [s.262(2)].
· YSSO is with or without conviction if the child is 15 or over on the day of sentencing [s.262(1)].
· Must not be ordered unless the child consents [s.273(2)].
· Maximum period of YSSO [s.278]:
· child under 15 on day of sentencing: 6 months or in exceptional circumstances12 months;
· child 15 or over on day of sentencing: 12 months or in exceptional circumstances 24 months.
· YSSO must not extend beyond the child’s 21st birthday.
· Core conditions of YSSO [s.276(1)]:
(a) Not commit an offence punishable by imprisonment.
(b) Report to DJCS within 2 working days.
(c) Comply with all reasonable and lawful DJCS instructions.
(d) Report to DJCS as directed.
(e) Not leave Victoria without written permission of DJCS.
(f) Notify DJCS of any change of residence, school, employment within 2 working days of change.
· Other conditions: Under s.276 the court may attach to a YSSO:
· one or more of the developmental conditions listed in s.296 and detailed above in the PRO summary;
· one or more of the following restrictive conditions listed in ss.297(a) to (f):
(a) Reside at a specified address.
(b) Reside with one or more specified persons.
(c) Not leave place of residence between specified hours and/or on specified days.
(d) Not associate with specified persons.
(e) Not contact specified persons.
(f) Not visit particular places or areas or only visit them for a specific purpose at specified times or in the company of one or more specified persons.
· Under s.277 court may order the child be subject to judicial monitoring in accord with Division 7.
· There is no statutory power to attach any other conditions to a YSSO.
· Under s.279 if a court other than the ChCV makes a YSSO and orders that the child be subject to judicial monitoring in accordance with Division 7, that court – unless it considers it would not be appropriate to do so – must remit to the ChCV the matters in respect of the YSSO in–
(a) s.294 (reporting and monitoring);
(b) ss.303 & 304 (variation or revocation); and
(c) subject to s.314, ss.307 & 309 (contravention of YSSO).
· To be served concurrently with any other GBO, CSO, PRO, YSSO or YCO unless court orders otherwise in exceptional circumstances [s.318].
· Variation/revocation proceedings: Part 7.10. Contravention proceeding: Part 7.11.
· Suspension of YSSO by DJCS in circumstances detailed in ss.319 & 321; see also s.322.



	(g)
[YCO]
	YOUTH CONTROL ORDER 
	ss.240(1)(g),280-287
	YCO is the most intensive of the supervised community-based orders in Part 7.8 of the YJA.

	
	Form 13A
	
	

	· Under s.280(1) the court may make a YCO if–
(a) the child is found guilty of one or more offences, whether indictable or summary; and
(b) the court considers that the child would otherwise be sentenced to detention in a youth justice custodial centre as a result of the gravity or habitual nature of the child’s unlawful behaviour.
· Under s.280(2) the court must not make a YCO unless–
(a) the offence or at least one of the offences is punishable by imprisonment; and
(b) the court has made enquiries of DJCS and is satisfied that the child is a suitable person to be placed on a YCO; and
(c) the child consents to a YCO; and
(d) a youth justice plan [ss.288-293] has been ordered [s.282] and developed for the child.
· In determining whether to make a YCO, the court must have regard to the matters in s.280(3):
· the child’s behaviour on any bail supervision program and/or on remand;
· the extent to which the child has acknowledged responsibility for the offending;
· the availability of and the child’s willingness to engage in education, training or work;
· the youth justice planning meeting report and any current or previous pre-sentence report;
· any other matter the court considers relevant.




	· YCO is without conviction if the child is under 15 on the day of sentencing [s.262(2)].
· YCO is with or without conviction if the child is 15 or over on the day of sentencing [s.262(1)].
· Maximum period of YCO is 12 months and must not extend beyond the child’s 21st birthday [s.284].
· Core conditions of YCO [s.283(1)]:
(a) Not commit an offence punishable by imprisonment.
(b) Report to DJCS within 2 working days.
(c) Comply with all reasonable and lawful DJCS directions.
(d) Report to DJCS as directed.
(e) Attend the Children’s Court for judicial monitoring as directed by the Court under s.294 [at least monthly for the first half of the period of the YCO] for the Court to consider the child’s compliance and the ongoing suitability of the conditions of the YCO.
(f) Participate in education, training or work (whether paid or unpaid) for some or all of the period that the YCO is in force.
(g) Notify DJCS of any change of residence, school, employment within 2 working days of change.
(h) Not leave Victoria without permission of DJCS.
· Other conditions: Under s.283(2) the court may attach to a YCO:
· one or more of the developmental conditions listed in s.296 and detailed in the PRO summary;
· one or more of the following restrictive conditions listed in s.297:
(i) Reside at a specified address.
(ii) Reside with one or more specified persons.
(iii) Not leave place of residence between specified hours and/or on specified days.
(iv) Not associate with specified persons.
(v) Not contact specified persons.
(vi) Not visit particular places or areas or only visit them for a specific purpose at specified times or in the company of one or more specified persons.
(vii) Any other condition that the court considers would–
(i) assist in the child’s compliance with the YCO;
(ii) address offending behaviour and support rehabilitation;
· the restorative condition detailed in s.298, namely that the child attend and participate in a group conference.
· There is no statutory power to attach any other conditions to a YCO.
· The court may order the child’s parent to give a non-accountable undertaking, with or without conditions, to support the child to comply with the YCO [ss.285-286].
· Under s.287 if a court other than the ChCV makes a YCO, that court – unless it considers it would not be appropriate to do so – must remit to the ChCV the matters in respect of the YCO in–
(a) s.294 (reporting and monitoring);
(b) ss.303 & 304 (variation or revocation); and
(c) subject to s.314, ss.307 & 309 (revocation of YCO).
· To be served concurrently with any other GBO, CSO, PRO, YSSO or YCO unless court orders otherwise in exceptional circumstances [s.318].
· Variation/revocation proceedings: Part 7.10. Contravention proceeding: Part 7.11.
· Suspension of YSSO by DJCS in circumstances detailed in ss.319 & 321; see also s.322.



PART 7.13 – SENTENCES OF DETENTION

	(h)
[YJCO]
	YOUTH JUSTICE CUSTODIAL ORDER
	ss.240(1)(h), 324-328
	YJCO is the sentence of last resort for an offence/ offences (whether indictable or summary) punishable upon a finding of guilt by imprisonment.

	
	Form 18
	
	

	· Under s.325(1) – subject to ss.324 & 325(2) – if the child is found guilty of one or more offences, whether indictable or summary, the court may make a YJCO ordering that the child be detained in a youth justice custodial centre [YJCC].
· Under s.324 the court must not impose a YJCO on a child if at the time of the commission of the offence the child was under 14 years of age unless–
(a) the offence is a Category A or Category B serious youth offence or any other offence against the person that the court considers to be serious and violent; and
(b) the court is reasonably satisfied that the child presents a serious risk to the community.
· Under s.325(2) the court must not make a YJCO unless–
(a) on the day of sentencing the child is under 21 years of age; and
(b) the child is present before the court; and
(c) the court is satisfied that the circumstances and nature of the offence are sufficiently serious to warrant the making of a YJCO and no other sentence is appropriate; and
(d) the offence is punishable by imprisonment (other than for default in payment of a fine); and



	(e) the court has taken into account–
· any current or previous pre-sentence reports;
· any previous contravention report.
· Under s.325(3) if the court makes a YJCO it must–
· record a conviction for the offence or offences in respect of which the YJCO is made; and
· state in writing the reasons for the order and cause the statement to be entered in the court register [CMS]; and
· unless it otherwise orders cause a copy of the written statement of reasons to be given or sent by post or electronic communication if so requested, within 21 days of the making of the YJCO to the child, the child’s parents and any other parties to the proceeding; and
· if the child is an Aboriginal child, provide reasons outlining how it has had regard to the additional sentencing provisions for Aboriginal children in s.210.
· Under s.325(4) the failure of the court to comply with s.325(3) does not invalidate the YJCO.
· The period of a YJCO is governed by the wordy provisions of s.327:
(1) Section 34 [Commencement of sentences] & s.35 [Time held in custody before trial etc. to be deducted from sentence] of the Sentencing Act 1991 apply to a YJCO. In relation to the operation of s.35 see section 11.3.4.
(2) The maximum period of detention under a YJCO–
· child under 15 on day of sentencing: 1 year or the maximum term of imprisonment for the offence if committed by an adult, whichever is lesser;
· child 15 years or age but under 21 on day of sentencing: 3 years or the maximum term of imprisonment for the offence if committed by an adult, whichever is the lesser.
(3) If a child is found guilty on the same day, or in the same proceeding, of more than one offence:
(a) subject to s.327(4), any period of detention in a YJCC is to be concurrent with any period of detention in respect of any of the other offences, unless the court – at the time of sentencing – states that the sentences are cumulative or part cumulative and gives reasons for its decision.
(b) the maximum total period of detention in a YJCC in respect of all the offences is–
· child under 15 on day of sentencing: 2 years;
· child 15 years or age but under 21 on day of sentencing: 4 years; and
(c) if the court makes a YJCO and the child has not completed another YJCO sentence, the court may direct that the latter YJCO be served –
(i) concurrently with the former; or
(ii) wholly or partly cumulative on the former.
(4) However, if one or more of the offences referred to in s.327(3) is a ‘YJCC offence’–
(a) involving an assault on a youth justice custodial worker on duty; or
(b) against s.533 [escaping from YJCC or from other custody]; or
(c) involving property damage to a YJCC–
any period of detention imposed for the YJCC offence(s) must be served wholly or partly cumulatively with that in respect of any of the other offences, unless the court at the time of sentencing states that the sentences are concurrent and gives reasons for its decision.
(5) Subject to s.327(6), every YJCO must, unless otherwise directed by the court at the time of pronouncing the sentence, be served concurrently with any uncompleted YJCO sentence.
(6) However, if–
(a) one or more of the offences for which the YJCO referred to in s.327(5) is made is a ‘YJCC offence’; and
(b) the child for whom the YJCO is made is 15 years of age or over on the day of sentencing–
any period of detention imposed for the YJCC offence(s) must be served cumulatively with any uncompleted YJCO sentence, unless the court at the time of sentencing states that the sentences are concurrent and gives reasons for its decision.
(7) The court may make recommendations in writing as to the management or treatment of, or any other matter concerning, a child in respect of whom a YJCO is made.To summarise, ss.327(3)+(4) provide a rebuttable presumption of concurrency of 2 or more YJCOs made on the same day or in the same hearing unless one or more of the offences referred to in s.327(3) is a ‘YJCC offence’ in which case the rebuttable presumption of concurrence is reversed to a rebuttable presumption of whole or part cumulation. Sections 327(5)+(6) provide a similar reversible rebuttable presumption if the child is 15 years of age or over on the day of sentencing and has one or more uncompleted YJCO sentences.

· Under s.328(1) if the court convicts a child of 2 or more offences, the court may impose a total sentence of detention in respect of those offences instead of a separate sentence of detention in respect of all or any 2 or more of them: see section 11.1.7. This has some similarities with the






	aggregate sentence of detention in the CYFA YJC order but without the pre-conditions in s.362B CYFA that the offences must be founded on the same facts or form a series of offences of the same or a similar character.
· In contrast with a sentence of imprisonment ordered under the Sentencing Act 1991, there is no provision under either the YJA or the CYFA to order a non-parole period on a YJCO sentence.
· In determining the period of a YJCO the prescribed statutory maximum for the offence is highly relevant. In R v AB (No.2) [2008] VSCA 39 at [40] & [51] the Court of Appeal (Warren CJ, Maxwell P & Redlich JA) said:
[40] “The maximum sentence provides a guide as to the seriousness with which a particular offence should be viewed: Hansford v His Honour Judge Neesham [1995] 2 VR 233, 236; R v Sibic (2006) 168 A Crim R 305, [14]-[17] (Redlich JA).  It serves as a directive to the courts on how to weigh the gravity of such criminal conduct, the maximum penalty itself being prescribed for the worst class of offence in question: R v Sibic (2006) 168 A Crim R 305, [14]-[17] (Redlich JA); Ibbs v R (1987) 163 CLR 447; R v Dumas [1998] VR 65, 71-2.  Recently in R v Sibic at [14], this court referred to the following passage from the decision of the High Court in Markarian v R (2005) 228 CLR 357 at [31] where the majority said:
‘[C]areful attention to maximum penalties will almost always be required, first because the legislature has legislated for them;  secondly, because they invite comparison between the worst possible case and the case before the court at the time; and thirdly, because in that regard they do provide, taken and balanced with all of the other relevant factors, a yardstick.’”
[51]  “Whenever Parliament increases the maximum sentence for any criminal offence, that increase has potential significance for all sentences to which the new maximum applies.  As the present case illustrates, the increase will have very substantial implications for any sentence for an offence that is placed within the worst category of that offence: Ibbs v R (1987) 163 CLR 447; R v Sibic (2006) 168 A Crim R 305 at [16].  Even where the offence to which the increase applies is nowhere near the worst category, the increase remains of relevance since, in the usual case, the increase shows that Parliament regarded the previous penalties as inadequate.  Even where the new maximum may only be of general assistance [see DPP v Aydin & Kirsch [2005] VSCA 86 at [10]-[12] (Callaway JA) as to the variable factors that bear upon the significance of an increased maximum], it becomes the ‘yardstick’ which must be balanced with all other relevant factors: Markarian v The Queen (2005) 228 CLR 357 at [31] (Gleeson CJ, Gummow, Hayne & Callinan JJ).”
See also R v Stratton [2008] VSCA 130 at [126]-[130]; R v Gonzalez [2011] VSCA 175 at [28]-[31].
· The Youth Justice Custodial Order governed by ss.324-328 of the YJA is not to be confused with youth justice centre detention sentences for young adults under ss.3 & 32 of the Sentencing Act 1991. Victoria is unique in Australia in providing the option to adult courts of sentencing immature, vulnerable 18-20 year old offenders to custody in the juvenile system rather than prison.
· In R v Ford (a pseudonym) [2018] VSC 491 Tinney J held that the Court had power to make a YJC order in sentencing an 18 year offender for contempt of the Chief Examiner pursuant to s.49(1) of the Major Crimes (Investigative Powers) Act 2014.



	YOUTH JUSTICE CUSTODIAL CENTRES FOR YOUNG OFFENDERS/REMANDEES
The website of the Department of Justice and Community Safety states that it manages 3 Youth Justice custodial precincts in Victoria:
	Parkville Youth Justice Precinct is located in the inner northern Melbourne suburb of Parkville, approximately 5 kilometres from the central business district. The precinct accommodates:
· 12-14 year old males (remanded or sentenced);
· 15-18 year old young men (remanded or sentenced);
· 12-17 year old females (remanded or sentenced);
· 18-21 year old women sentenced to a YJC order by the Magistrates’, County & Supreme Courts.
	Cherry Creek Youth Justice Precinct is located near Werribee, approximately 46 kilometres west of Melbourne. The precinct accommodates young men aged between 15 and 18 in units of four.
	Malmsbury Youth Justice Precinct is located in the Macedon Ranges region of Victoria. It comprises two youth justice centres and accommodates boys and young men aged 15 years or over when remanded or sentenced to a YJC order by any court.



	WHETHER OR NOT A CONVICTION IS TO BE RECORDED WHEN MAKING A YJA SENTENCING ORDER



· If the Court makes an unsupervised community-based order, namely–
(a) an order dismissing a charge without a formal warning under s.243(1);
(b) an order dismissing a charge with a formal warning under s.244(1);
(c) a good behaviour order under s.245(1);
(d) a fine under s.249(1)–
s.242 YJA provides that a conviction must not be recorded.

· If the Court makes a supervised community-based order, namely–
(a) a community service order under s.256(1);
(b) a probation order under s.269(1);
(c) a youth supervision and support order under s.273(1);
(d) a youth control order under s.280(1)–
· s.262(2) YJA provides that the order must be made without a conviction recorded if the child is under 15 years of age on the day of sentencing;
· s.262(1) YJA provides that the order may be made with or without a conviction recorder if the child is 15 years of age or over on the day of sentencing.
In determining whether to record a conviction, s.263 provides that the Children’s Court must–
(a) have regard to all of the circumstances of the case, including–
(i) the nature of the offence, including the impact on any victim of the offence;
(ii) the child’s age at the time of the offence and at the time of sentencing;
(iii) the child’s history of offending (if any);
(iv) the moral culpability of the child for the offence, having regard to the personal characteristics of the child, such as any disability or relevant impairment; and
(v) the impact of recording a conviction on the child’s prospects of rehabilitation, social wellbeing and finding or retaining employment; and
(b) ensure, as far as practicable, that the matter of the child's rehabilitation is given more weight than any other individual matter that is being considered.

· If the Court makes a youth justice custodial order, s.325(3)(a) YJA provides that the Court must record a conviction for the offence or offences in respect of which the order is made.

	PRE-SENTENCE REPORTS MUST BE ORDERED UNDER PART 9.2 YJA
IN CERTAIN CIRCUMSTANCES



Part 9.2 of the YJA governs “Reports to the Court”. Section 926 repeals Divisions 6 & 7 of Part 7.8 of the CYFA which prior to 30/09/2026 governed “Pre-sentence reports” [PSRs] and “Group conference reports”. Pre-sentence reports are discussed in more detail in section 11.4.1. However, for present purposes it is sufficient to note that:
· Section 414(1) YJA provides that if the Children’s Court finds a child – other than a child who has or appears to have a relevant impairment – guilty of an offence, before passing sentence, the Court must order DJCS to prepare a PSR if the Court is considering making a YJCO, a YCO or a YSSO. Section 414(2) allows the court not to order a new PSR if–
(a) a PSR was prepared not more than 6 months earlier; and 
(i) the court considers a new PSR is unnecessary; and
(ii) the child consents to the use of that earlier PSR; or
(b) the court is satisfied that it would not be in the interests of justice to order a new PSR.
· Section 415(1) provides that if the Children’s Court finds a child guilty of an offence, before passing sentence, the Court must order DJCS to prepare a PSR if the child has or appears to the Court to have a relevant impairment as defined in s.6 YJA, namely-
(a) an intellectual disability, an acquired brain injury and/or a neurodevelopmental disorder; and
(b) which has resulted in substantially reduced functional capacity in relation to communication, social interaction, learning, self-care and/or self-management.
Sections 415(2) allows the court not to order a new PSR in the circumstances there specified (similar to s.414(2)).

	SENTENCING ORDERS IN THE YJA & THE CYFA SUMMARISED & COMPARED



This table highlights the CYFA orders which are not available under the YJA and the YJA orders which were not available under the CYFA as well as the orders which have a change of name but are substantially the same under both Acts. Note: In comparison with s. of the Sentencing Act 1991 there is no “convict and discharge” order available under either the YJA or the CYFA.

	YJA SENTENCING ORDER
	YJA s.
	CYFA SENTENCING ORDER
	CYFA s.

	UNSUPERVISED COMMUNITY-BASED ORDERS
	

	Dismiss without formal warning
	240(1)(a)
243
	Dismiss without conviction
	360(1)(a)

	Dismiss with formal warning
	240(1)(b)
244
	
	

	
	
	Unaccountable undertaking
	360(1)(b)
363

	
	
	Accountable Undertaking
	360(1)(c)
365

	Good behaviour order
	240(1)(c)
245
	Good behaviour bond
	360(1)(d)
367

	Fine
	240(1)(c)
249
	Fine
	360(1)(e)
373

	SUPERVISED COMMUNITY-BASED ORDERS
	

	Community service order
	240(1)(d)
263
	
	

	Probation
	240(1)(e)
269
	Probation
	360(1)(f)
380

	Youth supervision and support order
	240(1)(f)
273
	Youth supervision order
	360(1)(g)
387

	
	
	Youth attendance order
	360(1)(h)
397

	Youth control order
	240(1)(g)
280
	Youth control order
	360(1)(ha)
409B

	DETENTION ORDER
	DETENTION ORDERS

	
	
	Youth residential centre order
	360(1)(i)
410

	Youth justice custodial order
	240(1)(h)
325
	Youth justice centre order
	360(1)(j)
412
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	SENTENCING ORDERS IN PART 7.1 OF THE YJA – IN OPERATION FROM 30/09/2026



	SUMMARY & COMPARISON OF UNSUPERVISED COMMUNITY-BASED ORDERS (2 pages)



This table summarises and compares key features of unsupervised community-based orders established under Part 7.7 of the Youth Justice Act 2024 (Vic).
A common feature of all these orders is that the Children's Court must not record a conviction when making them. s 242.
	
	Dismissal Without Formal Warning
	Dismissal With Formal Warning
	Good Behaviour Order
	Fine

	Threshold for Making Order[footnoteRef:1] [1:  See s 240(1) for a hierarchy of options in sentencing a child.] 

	Found guilty of indictable or summary offence(s).
s 243(1)
	Found guilty of indictable or summary offence(s).
s 244(1)
	Found guilty of indictable or summary offence(s).
s 245(1)
	Child 15 years of age or older is found guilty of indictable or summary offence; and the Court is satisfied they have the means and capacity to pay a fine.
s 249

	Primary Objects
	Enable the Court to take no further action in appropriate circumstances; and to divert child from further contact with the criminal justice system.
s 243(2)
	To warn the child about potential consequences of further offending; and to divert child from further contact with the criminal justice system.
s 244(2)
	To encourage good behaviour and engagement with activities, programs, and services; and to divert child from further contact with the criminal justice system.
s 246
	To provide a clear consequence for the offending behaviour; provide the child with an opportunity to make reparation; and to divert child from further contact with the criminal justice system.
s 250

	Consent Required
	No consent requirement specified.
	No consent requirement specified.
	Yes. 
s 245(2)
	No consent requirement specified.

	Core Conditions
	None (the charge is dismissed).
	None (the charge is dismissed).
	The child must not re-offend during the period of the order.
s 247(1)
	Payment of the specified amount.

	Special Conditions
	Not applicable.
	Not applicable.
	The Court may attach one or more developmental conditions.
s 247(2)
	Not applicable (though instalment or "time to pay" orders may be made).
ss 253-54

	Maximum Period of Order/Fine
	Not applicable.
	Not applicable.
	Under 15 years of age: 6 months (12 months in exceptional cases).
s 248(a) 
15+ years: 12 months (18 in exceptional cases).
s 248(b).
	Single offence: Max 5 penalty units or the adult maximum fine (whichever is lower).
s 252(a)
Multiple offences: Max 10 penalty units in total.
s 252(b)

	Consequences of Default
	Not applicable.
	Not applicable.
	If the Child is no longer willing to comply with the order, the Secretary or the child may make an application to vary or revoke the order.
ss 303(1)(d), 303(2)
	Default of more than one month may lead to court hearings.
s 257
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	SUMMARY & COMPARISON OF SUPERVISED COMMUNITY-BASED ORDERS (3 pages)



This table summarises and compares the key features of supervised community-based orders established under Part 7.8 of the Youth Justice Act 2024 (Vic).
The Children’s Court may make any of these orders with or without recording a conviction if the child is aged 15 years or older at sentencing. If the child is aged under 15, the Court must not record a conviction. s 262. 
	
	Community Service Order
	Probation Order
	Youth Supervision and Support Order
	Youth Control Order

	Primary Objects
	Engage child in community service to support learning, skill development, promote employment; and provide opportunity to make reparation for offending.
s 264
	Provide a clear consequence for the offending behaviour; allow the child to participate in community and family life in a supervised way; and to engage the child with activities, programs, or services to support their rehabilitation and positive development.
s 270
	Provide a clear consequence for the offending behaviour; allow the child to participate in community and family life in a supervised way; to engage the child with activities, programs, or services to help address the underlying causes of offending; and to establish long-term support systems for the child to reduce the likelihood of further offending.
s 274
	Provide a clear consequence for the offending behaviour; allow the child to participate in community and family life in a supervised and intensively supported way; to engage the child with activities, programs, or services to help address the underlying causes of offending; to provide intensive, targeted, supervision to help child develop the ability to abide by the law; to engage the child in education, training or work (paid or unpaid); and to give the child an opportunity to demonstrate a desire to cease offending.
s 281

	Threshold for Making Order[footnoteRef:2] [2:  See s 240(1) for a hierarchy of options in sentencing a child.] 

	Found guilty of indictable or summary offence(s).
s 263(1)
	Found guilty of indictable or summary offence(s).
s 269(1)
	Found guilty of indictable or summary offence(s).
s 273(1)
	Found guilty of indictable or summary offence(s); and the Court considers that the child would otherwise be sentenced to detention as a result of the gravity or habitual nature of the child’s unlawful behaviour.
s 280(1)

	Age Requirement[footnoteRef:3] [3:  It is conclusively presumed that a child under the age of 12 cannot commit an offence. See s 10.] 

	Child must be 15 years or over on sentencing day.
s 263(2)(a)
	No specific age limit noted.
	No specific age limit noted.
	No specific age limit noted.

	Consent Required
	Yes.
s 263(2)(b)
	Yes.
s 269(2)
	Yes.
s 273(2)
	Yes.
s 280(2)(c)

	Planning Requirement
	Secretary must confirm appropriate programs are available. 
s 263(2)(c)
	No specific planning specified.
	Court may order a Youth Justice Planning Meeting. 
s 275
	Mandatory: A Youth Justice Planning Meeting must be ordered if the Court is considering making a YCO.
s 282 
A Youth Justice Plan must be developed.
s 280(2)(d)

	Core Conditions
	Perform community service activities for specified number of hours at times/places directed by the Secretary. 
s 265(1)

Secretary can direct performance of community service at or in relation to a specified organisation, in the child’s local community or as part of a mentoring, skills development, or cultural program. 
s 265(2)
	Not commit offences punishable by imprisonment; report to Secretary within 2 working days; comply with all reasonable and lawful instructions of the Secretary; report to the Secretary when required; not leave Victoria without written permission of Secretary; and must notify the Secretary of any change in the child’s residence, school, or employment within 2 working days. 
s 271(1)
	Not commit offences punishable by imprisonment; report to Secretary within 2 working days; comply with all reasonable and lawful instructions of the Secretary; report to the Secretary when required; not leave Victoria without written permission of Secretary; and must notify the Secretary of any change in the child’s residence, school, or employment within 2 working days. 
s 276(1).
	Not commit offences punishable by imprisonment; report to Secretary within 2 working days; comply with all reasonable and lawful instructions of the Secretary; report to the Secretary when required; attend Court as directed; participate in education, training, or work (paid or unpaid); notify the Secretary of any change in the child’s residence, school, or employment within 2 working days; and not leave Victoria without written permission of Secretary. 
s 283(1)

	Special Conditions
	
	Court may attach developmental conditions and the restrictive conditions set out in ss 297(a)-(b). 
s 271(2)
	Court may attach developmental and restrictive conditions (except that in s 297(g)). 
s 276(2)
	Court may attach developmental, restrictive, and restorative conditions. 
s 283(2)

Court may also order non-accountable parental undertaking. 
s 285

	Judicial Monitoring
	Not applicable.
	Not applicable.
	Optional. 
s 277
	Mandatory. 
ss 294(1)(b), (2)

	Maximum Period of Order
	6 months. 
ss 263(1), 267(2)
	Under 15 years of age: 6 months (12 months in exceptional cases). 
s 272(a) 
15+ years: 12 months (18 in exceptional cases). 
s 272(b).
	Under 15 years of age: 6 months (12 months in exceptional cases).
s 278(a)
15+ years: 12 months (24 months in exceptional cases).
s 278(b)
	12 months. 
s 284



	SUMMARY OF KEY FEATURES OF YOUTH JUSTICE CUSTODIAL ORDERS (1 page)



This table summarises the key features of a youth justice custodial order established under Part 7.13 of the Youth Justice Act 2024 (Vic).
	Primary Objects
	Provide a clear consequence for significant offending; protect the community; respond to child’s individual risks and needs and any underlying causes of the offending behaviour; and to support the child to positively develop and transition back to the community and to assume a positive role in society. 
s 326

	Threshold for Making Order[footnoteRef:4] [4:  See s 240(1) for a hierarchy of options in sentencing a child.] 

	Found guilty of an indictable or summary offence punishable by imprisonment and the Court is satisfied the circumstances and nature of the offence are sufficiently serious to warrant making the order and that no other sentence is appropriate. 
ss 325(1)-(2)(c)

	Age Requirement
	The child must be under 21 years of age on the day of sentencing. 
s 325(2)(a)
There is a presumption against imposing detention on children under 14 years at the time of the offence except in certain circumstances.  
s 324

	Mandatory Requirements
	The child must be present before the Court and the Court must take into account pre-sentence reports; any previous pre-sentence reports and a supplementary pre-sentence report, if applicable;  any pre-sentence group conference reports; and any previous contravention reports.
ss 325(2)(b), 325(2)(e)

	Recording of Conviction
	Mandatory. The Court must record a conviction for the offence(s) when making this order.
s 325(3)(a)

	Maximum Period of Order
	Under 15 years of age: must not exceed the adult maximum for the offence and in any event is limited to 1 year for a single offence and a total of 2 years for multiple offences.
ss 327(2)(a), 327(3)(b)(i)
15+ years: must not exceed the adult maximum for the offence and in any event is limited to 3 years for a single offence and a total of 4 years for multiple offences.
ss 327(2)(b), 327(3)(b)(ii)

	Service of Sentence
	Generally, if a child is found guilty of more than one offence, sentences for each are served concurrently unless the Court states they are cumulative or part cumulative.
s 327(3)(a)
However, if one or more of the offences is escaping custody or assaulting a youth justice custodial worker on duty, escaping custody or an offence involving property damage to a youth justice centre the presumption is that the sentences will be served wholly or partly cumulatively with any other sentence.
s 327(4)

	Written Reasons
	The Court must provide written reasons for the order, enter them into the court register, and provide copies to the child and their parents.
ss 325(3)(b)-(d)
If the child is Aboriginal, the Court must further provide reasons outlining how it has regard to the sentencing principles in s 210.
s 325(3)(e)
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[bookmark: _SM11.1.7__]SM11.1.7   Power to impose a total sentence of detention under the YJA

From 27/03/2018 to 29/09/2026 the Children’s Court had power to impose an aggregate sentence of detention in YRC or YJC in lieu of separate sentences in certain circumstances.  Section 362B of the CYFA provides that if a child is convicted by the Court of 2 or more offences (including offences the subject of a rolled-up charge or a representative charge) which–
(a) are founded on the same facts; or
(b) form, or are part of, a series of offences of the same or a similar character–
the Court may impose an aggregate sentence of detention in respect of those offences in place of a separate sentence of detention in respect of all or any 2 or more of them.  The term of the aggregate sentence must not exceed the total effective period of detention that could be imposed had the Court imposed a separate sentence of detention in respect of each offence.  Compare s.9 of the Sentencing Act 1991 and see R v Grossi [2008] VSCA 51, DPP v Felton [2007] VSCA 65, R v Rodgers [2008] VSCA 52, Oleyar v R [2015] VSCA 134 & Finn v Wallace & Stewart [2016] VSC 10; Jiaming Gui v The Queen [2020] VSCA 273 at [15]-[16] & [23]-25]; Hassall v The King [2024] VSCA 163 at [58]-[73].

Section 328(1) of the YJA – in operation from 30/09/2026 – provides that if the court convicts a child of 2 or more offences, the court may impose a total sentence of detention in respect of those offences instead of a separate sentence of detention in respect of all or any 2 or more of them. This has some similarities with the aggregate sentence of detention in the CYFA YJC order but it confers a broader power in that it does not have the pre-conditions in s.362B CYFA that the offences must be founded on the same facts or form a series of offences of the same or a similar character.
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[bookmark: _SM11.1.11__]SM11.1.11   Power of the Children’s Court to impose community service

Under the CYFA a YCO was the only sentencing order pursuant to which the Children’s Court could unilaterally require a child to participate in community work or service. Although there is reference to participation in a community service program in the core conditions of a YSO or YAO, such participation was only required if so directed by Youth Justice.

By contrast, under the YJA the Court has power to include – as a “developmental condition” on a PRO [271(2)(a)], a YSSO [s.276(2)(a)] or a YCO [s.283(2)(a)] – a requirement that the child “participate in one or more community service activities if the child’s participation in the activity would support the child’s rehabilitation and positive development”: s.296(f). In addition there is a mandatory “core condition” on a YCO that “the child must participate in education, training or work (whether paid or unpaid) for some or all of the period that the order is in force”: s.283(1)(f).

Finally, under ss.240(1)(d) & 263-268 YJA there is available a free-standing sentencing order – a Community Service Order – for a child who is 15 years of age or over on the day of sentencing. For further details of a CSO, see section 11.1.5.
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[bookmark: _SM11.4__]SM11.4   Material admissible in YJA sentencing hearings

Section 211 of the YJA provides that in determining what sentence to impose on a child for an offence, the Children’s Court may take into account only the following–
(a) any pre-sentence report, and any supplementary pre-sentence report, and the evidence, if any, of its author;
(b) any pre-sentence group conference report and the evidence, if any, of the pre-sentence group conference convenor;
(c) any youth justice planning meeting report;
(d) any report, submission or evidence given made or tendered by or on behalf of the child;
(e) any prior offences, namely offences of which the child has been found guilty before the commission of the offence under consideration;
(f) any submission on sentencing made by the informant, the prosecutor or any person appearing on behalf of the Crown;
(g) any victim impact statement under s.212 YJA, including a report attached to it;
(h) any submission under s.221 YJA on the unique systemic and background factors affecting the child;
(i) any specialist assessment report in respect of the child;
(j) any progress report in respect of the child.

Section 358 of the CYFA – in operation until 29/09/2026 – provides that if the Court finds a child guilty of an offence, it may, in considering sentence, take into account only the categories of matters contained in items (a) to (g) above.

[bookmark: _11.4.1_Pre-sentence_&]SM11.4.1   Pre-sentence, specialist assessment & pre-sentence group conference reports
Part 9.2 YJA governs “Reports to the Court”. It includes stipulations in relation to pre-sentence reports [ss.413-421], specialist assessment reports [ss.410-412] & pre-sentence group conference reports [ss.422-424].

Sections 211(a) & 413(a) YJA empower the Children’s Court, if it finds a child guilty of an offence–
· to order the Secretary DJCS to prepare and file a pre-sentence report [PSR]; and
· to take into account that report and the evidence, if any, of its author.

The contents of a PSR is regulated by ss.417-418 YJA, the time within which it must be filed is governed by s.419 and access to it is governed by s.420.

Section 414(1) YJA provides that if the Children’s Court finds a child – other than a child who has or appears to have a relevant impairment – guilty of an offence, before passing sentence, the Court must order DJCS to prepare a PSR if the Court is considering making a YJCO, a YCO or a YSSO. Section 414(2) allows the court not to order a new PSR if–
(a) a PSR was prepared not more than 6 months earlier; and 
(i) the court considers a new PSR is unnecessary; and
(ii) the child consents to the use of that earlier PSR; or
(b) the court is satisfied that it would not be in the interests of justice to order a new PSR.

Section 415(1) YJA provides that if the Children’s Court finds a child guilty of an offence, before passing sentence, the Court must order DJCS to prepare a PSR if the child has or appears to the Court to have a relevant impairment as defined in s.6 YJA, namely–
(a) an intellectual disability, an acquired brain injury and/or a neurodevelopmental disorder; and
(b) which has resulted in substantially reduced functional capacity in relation to communication, social interaction, learning, self-care and/or self-management.
Section 415(2) allows the court not to order a new PSR in the circumstances there specified (similar to s.414(2)).

If the Children’s Court has determined not to order a PSR under either s.414(2)(a) or 415(2)(a) YJA–
· s.416 requires it to order a supplementary pre-sentence report; and
· s.421 governs filing of and access to the previous PSR.


Sections 211(i) & 410 YJA empower the Court, if it finds a child guilty of an offence and if the child consents–
· to order the Secretary DJCS to prepare and file a specialist assessment report [SAR]; and
· to take into account that report.

The contents of a SAR is regulated by ss.410(3) & 410(4), the time within which it must be filed is governed by s.410(5) and access to it is governed by s.412.

Section 411 provides that if the author of a SAR is of the opinion that information contained in the report will be or may be prejudicial to the physical or mental health of the subject child, the author may prepare a statement to that effect to be fined with the report.


Section 211(b) YJA empowers the Court, if it finds a child guilty of an offence to take into account any pre-sentence group conference report and the evidence, if any, of the pre-sentence group conference convenor. The content of a group conference report is regulated by s.422, the time within which it must be filed is governed by s.423 and access to it is governed by s.424.


In Le v Collins & Anor [2004] VSC 524 Williams J held that a failure to provide a pre-sentence report to a 20 year old offender before sentence constituted a denial of procedural fairness, vitiating the sentence.

In R v Bennett [2006] VSCA 274 the sentencing judge had adjourned a plea in order to obtain a psychiatric report.  The appellant had subsequently been sentenced without a further plea hearing and the sentencing judge had disregarded or discounted the recommendations contained in the psychiatric report.  The Court of Appeal held that the failure to allow the parties to make submissions regarding the contents of the report was a denial of natural justice and constituted sentencing error.

In R v O’Blein [2009] VSCA 159 at [34] Coghlan AJA (with whom Vincent & Neave JJA agreed) held that the failure by the sentencing judge to have greater regard to a pre-sentence report amounted to sentencing error because his Honour did not have sufficient regard to the alternative to adult imprisonment, namely detention in a Youth Justice Centre, particularly having regard to the principles enunciated in R v Mills [1998] 4 VR 235, 241.

[bookmark: _11.4.2_Report,_submission]SM11.4.2   Report, submission & evidence on behalf of child
Section 211(d) YJA permits the Court to take into account any report, submission or evidence given, made or tendered by or on behalf of the child who is to be sentenced.

In Frank Brooks (a pseudonym) v The King [2023] VSCA 4 the 75-year old applicant had pleaded guilty to two counts of indecent assault on a female and three counts of carnal knowledge of a girl aged between 10 & 16. Three of the five charges were ‘rolled up’ charges. The offending – described by the Court of Appeal as “predatory, opportunistic and depraved” – had occurred between 1975 & 1978 when the complainant was aged between 12 & 15 and the applicant was aged between 27 & 30. The complainant was the applicant’s niece by marriage. A TES IMP8y/5y9m had been imposed. In refusing leave to appeal, the Court of Appeal (Niall & T Forrest JJA) was critical at [31] of the unrealistically optimistic submission made by the applicant’s counsel at the plea hearing:
“We would only add that at the plea hearing the applicant’s then counsel argued for a wholly suspended sentence, the offences [having been] committed at a time when this type of disposition was theoretically available.  Such a submission was entirely unrealistic.  Advocates are entitled to canvass all sentencing options open when pleading on behalf of a criminal offender, but for their submissions to carry any force, unrealistic optimism should be avoided. It can cause unnecessary anxiety and disappointment to an accused and his or her family, and may lead to sentencing error that will require correction by this Court — on occasions to an applicant’s ultimate disadvantage.”

[bookmark: _11.4.3_Prior_findings]SM11.4.3   Prior findings of guilt
Section 211(e) YJA permits the Court to take into account any offences of which the child has been found guilty before the commission of the offence under consideration.

It follows from this that evidence that a child has been the recipient of a formal police caution in relation to a previous offence is not admissible: see O v McDonald [2000] TASSC 13. See also the judgment of McDonald J in Y v F [2002] VSC 166 at [33].

[bookmark: _11.4.4_Prosecutor’s_submissions][bookmark: _11.4.4A_Submissions_&]SM11.4.4   Submissions & duty of prosecutor
Section 211(f) YJA permits the Court to take into account any submission on sentencing made by the informant, the prosecutor or any person appearing on behalf of the Crown.

For further discussion of the duty of a prosecutor see section 10.0.2 headed ‘Model litigant’ obligations of police informants and prosecutors’.

In R v Rumpf [1988] VR 466 at 471 the Full Court of the Supreme Court of Victoria cited with approval dicta from the judgment of Brennan, Deane & Gallop JJ in R v Tait and Bartley (1979) 24 ALR 473 at 477:
"The Crown has a duty to the Court to assist it in the task of passing sentence by an adequate presentation of the facts, by an appropriate reference to any special principle of sentencing which might reasonably be thought to be relevant to the case in hand, and by a fair testing of the defendant's case so far as it appears to require it."

In R v Mansour [2008] VSC 226 at [72]-[74] King J was very critical of the prosecutor for suggesting a specific term of imprisonment:
“The Director may, if he thinks it appropriate, suggest a range of sentence or sentences that he believes would ensure the court did not, in his view, fall into an appealable error.  For the Director to state actual specific sentences in my view usurps the role of the sentencing judge, and if that is the sentence that the judge ultimately concludes is the appropriate sentence, it may appear to the members of the community that the sentencing judge is obeying the orders or directions of the Director of Public Prosecutions.
The sentencing judge, like the Director of Public Prosecutions, is an independent legal officer of the courts, and must consider many matters that do not necessarily fall within the matters that the Director has to consider when making his decision in respect of prosecutions.  Accordingly, in my view it is not appropriate for the Director to make submissions to the court as to what actual sentence should be imposed rather than a range of sentence.”

In R v AMP [2010] VSCA 48 at [62] Redlich & Neave JJA approved and adopted the following dicta from R v MacNeil-Brown (2008) 20 VR 677; [2008] VSCA 190 at [45]:
“No judge is bound to accept counsel’s submission on any point, and a sentencing judge is entirely free to come to a different conclusion. Indeed, the judge is bound to do so if, in his/her judgment, a sentence outside the nominated range is called for and can lawfully be imposed. The weight to be given to a submission is to be judged according to the merits of the argument(s) which it advances. It would be wrong for a judge to accord weight to a Crown submission on sentence merely because it came from the Crown.”

In Director of Public Prosecutions (Cth) v Barbaro & Zirilli [2012] VSCA 288 King J had refused to hear what the Crown had proposed to submit was the applicable sentencing range. The Court of Appeal held at [15]:
“In our view, her Honour committed no error of law. Put simply, the function of a Crown submission on range is to assist the sentencing judge. Nothing said by the majority in MacNeil-Brown suggested that a judge who declined such assistance should nevertheless be compelled to receive it, still less that the decision whether or not to entertain such a submission rested on considerations of procedural fairness.”

However, on appeal the High Court of Australia went further, overruling R v MacNeil-Brown insofar as it stood as authority supporting the practice of counsel for the prosecution providing a submission about the bounds of the available range of sentences.  In Barbaro v The Queen; Zirilli v The Queen (2014) 305 ALR 323; [2014] HCA 2, French CJ, Hayne, Kiefel & Bell JJ held at [23]:
[23] “To the extent to which MacNeil‑Brown stands as authority supporting the practice of counsel for the prosecution providing a submission about the bounds of the available range of sentences, the decision should be overruled.  The practice to which MacNeil‑Brown has given rise should cease.  The practice is wrong in principle.”
The majority in the High Court gave the following reasons why the practice is wrong in principle:
(1) “stating the bounds of an ‘available range’ of sentences is apt to mislead;
(2) “The practice…depends upon the prosecution acting not only fairly (as it must) but in the role of ‘a surrogate judge.  That is not the role of the prosecution.”
(3) “the prosecution may have a view of the available sentencing range which gives undue weight to the assistance which the offender has given or promised [to the prosecution].”
(4) “in cases…where pleas of guilty avoid very long and costly trials…the prosecution may have a view of the available sentencing range which gives undue weight to the avoidance of trial.”
(5) “The statement by the prosecution of the bounds of an available range of sentences may lead to erroneous views about its importance…with consequential blurring of what should be a sharp distinction between the role of the judge and the role of the prosecution.”
(6) “Fixing the bounds of a range within which a sentence should fall … wrongly suggests that sentencing is a mathematical exercise…[in that]…[i]f a judge sentences within the range which has been suggested by the prosecution, the statement of that range may well be seen as suggesting that the sentencing judge has been swayed by the prosecution’s view…[and] if the sentencing judge fixes a sentence outside the suggested range, appeal against sentence seems well-nigh inevitable.”
(7) “If a party makes a submission to a sentencing judge about the bounds of an available range of sentences, the conclusions or assumptions which underpin that range can be based only upon predictions about what facts will be found by the sentencing judge.”
(8) “It is neither the role nor the duty of the prosecution to proffer some statement of the specific result which counsel then appearing for the prosecution … considers should be reached or a statement of the bounds within which that result should fall.”
(9) “Contrary to the view of the majority in MacNeil-Brown, the prosecution’s conclusion about the bounds of the available range of sentences is a statement of opinion, not a submission of law.”

[bookmark: _11.4.4B_Duty_of][bookmark: _11.4.5_Victim_impact]SM11.4.5   Victim impact statements
Section 211(g) YJA permits the Court to take into account any victim impact statement, including a report attached to it under s.212. Section 212 provides:
(a) “For the purpose of assisting the Children’s Court in determining what sentence to impose on a child for an offence, a victim may make a statement to the Court about–
(a) the impact of the offence on the victim;
(b) any injury, loss or damage suffered by the victim as a direct result of the offence.
(b) The statement may be made–
(a) by statutory declaration; or
(b) by statutory declaration and orally by sworn or affirmed evidence.
(c) The statement may be made by another person on behalf of a victim–
(a) who is 18 years of age; or
(b) who the Court is satisfied is incapable of making the statement because of mental illness or for any other reason; or
(c) that is not a natural person.
(d) The statement may include photographs, drawings, poems or other material that relate–
(a) to the impact of the offence on the victim; or
(b) to any injury, loss or damage suffered by the victim as a direct result of the offence.

In SD v The Queen [2013] VSCA 133 at [13]-[23] the Court of Appeal discussed the equivalent provision in the Sentencing Act and said at [15] that there was no “warrant for a sentencing court taking into account injury, loss or damage (including pain and suffering) which is not a direct result of the offending”.  See also DPP v QPX [2014] VSC 133 per Bongiorno JA.

Section 214 YJA governs the use of victim impact statements:
(1) The Children’s Court may rule as inadmissible the whole or any part of a victim impact statement, including the whole or any part of a medical report attached to it under s.213(1).
(2) The Children’s Court may receive the whole of a victim impact statement despite–
(a) an objection being taken to the statement or part of the statement; or
(b) the statement containing inadmissible material.
(3) If the Children’s Court receives a victim impact statement that contains inadmissible material, in sentencing a child the Court–
(a) is not to rely on the inadmissible material; and
(b) need not specify in its reasons which of the material is not being relied on.
(4) A victim impact statement is not inadmissible merely because it contains subjective or emotive material.
(5) It is the intention of Parliament that in interpreting and applying this section, the Children’s Court is to have regard to–
(a) the context that a victim impact statement allows the victim to tell the Court about the impact of the offence on the victim; and
(b) subsection (4).

Sections 358-359 CYFA – in operation until 29/09/2026 – were in effect substantially similar to ss.212 & 214 YJA.

The distribution of a victim impact statement is regulated by s.215 YJA. Under s.217 a victim, or a person who has made a victim impact statement on behalf of a victim, may call a witness to give evidence in support of any matter contained in the statement or in a s.213(1) report attached to it and that witness may be cross-examined and re-examined.

The reading aloud of a victim impact statement is governed by ss.218-219 YJA. Under s.218(1) a person who has made a victim impact statement may request that any part of the statement–
(a) is read aloud or displayed in the course of the sentencing hearing by–
(i) the person making the request; or
(ii) a person chosen by the person making the request who consents and who is approved by the Children’s Court for that purpose; or
(b) is read aloud in the course of the sentencing hearing by the prosecutor.
Section 218(4) allows the judicial officer to read aloud any admissible part of a victim impact statement in the course of sentencing the child or at any other time in the course of the sentencing hearing.

In s.3(1) of the YJA “victim, in relation to an offence or an alleged offence, means a person who has suffered injury, loss or damage as a direct result of an offence (including grief, distress, trauma or other significant adverse effect) as a direct result of the offence or alleged offence”. Compare the somewhat different definition which was in s.3(1) of the CYFA.

In DPP v Prasoeur [2006] VSC 41 at [22]-[24] Bell J refused to admit a statement made by a person who had suffered as a consequence of false allegations which the offender made about him during the trial, “long after the event of the crime”.  While accepting dicta in R v Miller [1995] 2 VR 348 at 354 that the definition of “victim” [in s.3 of the Sentencing Act 1991 which is in virtually identical terms to that in s.3 of the CYFA] should not be interpreted narrowly, His Honour held that he “must still give effect to the ‘particular language’ in which the definition is expressed” and accordingly that the maker of the statement had not suffered as a direct result of the offence.

In DPP v Edmunds [2023] VSC 581 Lasry J refused to admit victim impact statements filed by family members of a coaccused Cassidy who died in the course of committing the murder with which the accused was found to be complicit, holding at [5]: “I am unable to see how those people connected to Cassidy who have filed statements could be regarded as victims.”

In R v Leatham [2006] VSC 315 at [19]-[21] parts of victim impact statements were used.  In R v Swift (2007) 15 VR 497; [2007] VSCA 52 at [4]-[41] there is an extensive discussion of the use which may be made by a sentencing judge of victim impact statements under similar provisions in the Sentencing Act 1991. The dicta in R v Swift was referred to with approval by the Court of Appeal in R v Vandenberg [2009] VSCA 9 at [15].

In R v Katelis [2008] VSCA 239 at [13] the Court of Appeal referred with approval to views about victim impact statements expressed in DPP v DJK [2003] VSCA 109 and noted:  “It is also important to bear in mind that, as is often the case, the financial loss incurred by the victim [of a robbery] has been one of its lesser consequences to him.”

In Kassa v The King; Gebregiorgis v The King [2026] VSCA 189 the Court of Appeal rejected ground of appeal #1 that the sentencing judge had erred in having regard to victim impact statements from community members. At [78]-[83] Emerton P, Donaghue and T Forrest JJA said:
[78] “In any event, when one looks at the judge’s reasons, it is evident that he did what is contemplated by s 8L(6) [of the Sentencing Act 1991]. He did not rely on material that he considered to be inadmissible. While he chose not to specify what material this was (as he was permitted to do by s 8L(6)(b)), his focus was on the impact of the offending on people who knew [the deceased] Alier. In the most relevant part of his reasons to the present issue, the judge said: It is clear from these victim impact statements that Alier Riak was a much‑loved son, brother, boyfriend, nephew, and community member. He played a significant role in the lives of many and appears to have been a significant role model for other young people. Many of the statements depict him as a young man with good prospects, who had much to offer the world. His loss has clearly had a profound impact on those who knew him. The tragedy of his senseless death has had, and no doubt will continue to have, widespread impacts for a long time.
[79] To the extent that the judge referred to the impact on the broader community, his statements were in line with those in Miller and Todd about the relevance of the wider impact of offending on the community. In those cases, the observations were not based on anything included in a victim impact statement, but were inferences drawn from other evidence and/or common sense. 
[80] In Miller (1995) 2 VR 348, which involved the murder of a young female shop-assistant by a man not known to her who walked into the shop and bludgeoned her to death, the Victorian Court of Criminal Appeal considered a ground of appeal based on the judge having placed undue weight on the character and antecedents of the deceased, the shock to her family and, relevantly, the attitude of the Bendigo community and the community in general to the crime. As to the latter, the Court said at p.354:
In the present case, there was evidence of the fear that had been felt by the residents of Bendigo at the time following the murder. There was evidence in the depositions from the mother of the deceased which touched upon their loss. We are not persuaded that the judge misdirected himself by referring to and taking account of the effect on the Bendigo community of the crime or of the anguish of her family. Common sense would allow inferences to be drawn in respect of these matters in the absence of direct evidence.
[81] As the respondent submitted, in Todd [2020] VSCA 46 at [1] this Court expressed similar views about the impact of truly terrible offending on the broader community, stating that: 
[The victim’s] death has had a very significant impact on [her family]. Indeed the impact has been sorely felt by many in the broader community.
[82] In this case, the impugned statements did in any event, to varying degrees, contain an expression of the impact experienced by the author of the statement personally, as well as the author’s view about the impact on the community more generally. It was well open to the judge to use parts of the victim impact statements to draw the rather modest conclusions about community impact that he did. 
[83] Ground 1 is not made out.”

There have been a number of cases in which the courts have warned that victim impact statements should not be misused so as to produce a sentence which is unfair and have commented that an articulate or emotional victim impact statement could not justify a sentence being imposed which was not just in all of the circumstances: see R v Skura [2004] VSCA 53 at [12]-[13] per Eames JA and at [45]-[50] per Smith AJA; R v Sa [2004] VSCA 182 at [39]; R v Dowlan [1998] 1 VR 123 at 138-140 per Charles JA; R v Miller (1995) 81 A Crim R 278; R v R (1999) 106 A Crim R 288 at 291-292 per Tadgell JA; R v CLP [2008] VSCA 113 at [28]-[36]. Compare Whitecroft (a pseudonym) v The King [2025] VSCA 143 at [72]-[78] where the Court of Appeal (Niall CJ & Kidd JA) held that the sentencing judge had not given undue, and disproportionate, weight to the contents of the victim impact statement in imposing a sentence of IMP2y6m/18m on multiple counts of incest committed by the applicant against his younger sister.

In Kowski v The King [2024] VSCA 3 the Court of Appeal (Niall & Boyce JJA) said at [53]:
[bookmark: _Hlk158792363]“The absence of a victim impact statement did not mean that the judge was precluded from drawing inferences about the impact of the offence on the two victims. Nor did it compel an inference that there was no impact, or support some Jones v Dunkel (1959) 101 CLR 298; [1959] HCA 8 type inference against a finding that the two victims had been in fear. The judge did not make a finding about the long term or ongoing impacts of the offending on the victims. Her findings went no further than that the victims would have been fearful. The bare facts of the offending, and the fact that when faced with an unknown man armed with a knife, using a threatening gesture towards a young girl and demanding keys to the car the victims fled, provide a firm foundation for the findings of fact that the victims would have been in fear. A contrary finding would have been perverse. In argument, counsel for the applicant conceded that the judge’s finding, referred to above, was reasonably open.”

[bookmark: _11.4.6_Submissions_on]SM11.4.6   Submissions on unique and systemic background factors affecting the child
Section 211(h) YJA permits the Court to take into account any submission under s.221 on the unique systemic and background factors affecting the child for the purpose of assisting the Court in determining what sentence to impose on the child. Such submission may–
(a) highlight the strengths and unique experiences of the child and their family and community; or
(b) focus on what the child has achieved and what is needed to support the child; or
(c) identify community-led and culturally appropriate programs or responses that are available to the child.
Section 221(5) provides that if a child does not make a request for a person to make a submission, the Children’s Court may suggest to the child that it may be of assistance to the Court to hear a person or persons called by the child on any of the matters referred to in subsections (1) and (2).
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[bookmark: _SM11.5__]SM11.5   Deferral of sentencing

Sections 360(2) & 414-416 of the CYFA – in operation until 29/09/2026 – empowered the Children’s Court to defer sentencing a child in certain specified circumstances.

From 30/09/2026 the Court’s power to defer sentencing a child is governed by ss.222-227 of the YJA.

Section 222 provides:
(1)	The Children’s Court may defer sentencing a child found guilty of an offence if—
(a)	the Court is of the opinion that in the interests of the child sentencing should be deferred; and
(b)	the deferral is for one or more of the reasons set out in subsection (2); and
(c)	the child consents to the deferral of sentencing.
(2)	Sentencing may be deferred for one or more of the following reasons—
(a)	to allow the child to demonstrate positive development or rehabilitation;
(b)	to allow the child to participate in activities or programs that support the child’s positive development or rehabilitation, including through supervision by the Secretary;
(c)	to allow the child to participate in a youth justice planning meeting [under s.223(2) and see also ss.275 & 282] if the Children’s Court is considering making a youth supervision and support order [YSSO] or a youth control order [YCO];
(d)	to allow the child to participate in a pre-sentence group conference under s.223(1) if the Children’s Court is considering making a community service order, probation order, YSSO, YCO or youth justice custodial order [YJC] and—
(i)	the Court is of the opinion, after consultation with the DJCS Secretary, that the child is suitable to participate in the conference; and
(ii)	the child consents to participate in the conference;
(e) to provide the child with an opportunity to receive a reduced sentence if the child demonstrates positive engagement during the deferral period;
(f) the Children’s Court otherwise considers it appropriate.
(3)	If the Children’s Court defers sentencing, it must advise the child that when the Court later sentences the child, the Court must have regard to—
(a)	the child’s behaviour during the period of adjournment; and
(b)	any applicable matters set out in ss.274(b), (cc), (d) or (ee) YJA and advise the child of those matters.
(4)	The Children’s Court must not defer sentencing for the sole purpose of obtaining a pre-sentence report or any other report.
(5)	However, if the Children’s Court has deferred sentencing, nothing in this section prevents the Court ordering a pre-sentence report in accordance with Division 3 of Part 9.2 YJA.

Subsections 224(1) & (2) provide:
(1)	Subject to subsection (2), if the Children’s Court defers sentencing a child under s.222, the Court must adjourn the case to a fixed date for sentence and release the child—
(a)	unconditionally; or
(b)	on bail in accordance with the Bail Act 1977.
(2)	If the Children’s Court is considering making a youth justice custodial order and the deferral of the sentence is to allow the child to participate in a pre-sentence group conference, the Court must adjourn the case to a fixed date for sentence and—
(a)	release the child unconditionally; or
(b)	release the child on bail in accordance with the Bail Act 1977; or
(c)	remand the child in custody for a period not exceeding 21 clear days.

Under s.224(3)(b) the maximum period of deferral is 4 months. However, if the child is remanded in custody under s.224(2)(c) and sentence is deferred for a pre-sentence group conference, the maximum period of deferral is 2 months [s.224(3)(a)].

Except for the purposes of a child’s participation in a pre-sentence group conference under ss.222(2)(d), it appears from ss.224(1) & 224(2) when read together that the Court cannot otherwise defer sentence for a child who is in custody and has been refused bail or is otherwise ineligible for bail.

Pursuant to s.222(5), it is usual for the Court to order the preparation of a pre-sentence report or a further pre-sentence report, as to which see section 11.4.1.

Section 225 gives the Court express power, on application by the child, to re-list the adjourned case at short notice if the Court considers it appropriate to do so. Section 226 gives the Court power to re-list the adjourned case at short notice on its own motion if–
· the child is found guilty of an offence during the deferral period; or
· a pre-sentence group conference or a youth justice planning meeting ordered under s.223 does not proceed.

Section 227 governs the hearing of a case in which sentence has been deferred:
(1)	On hearing an adjourned case on the date fixed for sentence under s.224, the Children’s Court must sentence the child.
(2)	On hearing a case adjourned under s.225 or 226, the Children’s Court may—
(a)	sentence the child; or
(b)	further adjourn the case to a date fixed for sentence and exercise any of the powers under s.224(1) or (2) (as the case requires).
(3)	If the Children’s Court further defers sentencing the child under subsection (2), the total period of all deferrals of the sentencing must not exceed 2 months.
(4)	In determining what sentence to impose on the child, the Children’s Court must have regard to—
(a)	the child’s behaviour during the period of deferral; and
(b)	any pre-sentence report ordered under YJA Part 9.2, Division 3; and
(c)	if the child participated in a PSGC, the fact of that participation and the PSGC report; and
(d)	if the child participated in a YJPM, the fact of that participation and the YJPM report; and
(e)	any other matter the Court considers relevant.
(5)	If the child does not appear before the Children’s Court on the date fixed for sentence or for the hearing of the adjourned case, a magistrate constituting the Court may issue a warrant to arrest the child.
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[bookmark: _SM11.6__Group]SM11.6  Group conferences

[bookmark: _11.6.1_Restorative_justice][bookmark: _Toc30674210][bookmark: _Toc30691477][bookmark: _Toc30691857][bookmark: _Toc30692237][bookmark: _Toc30692995][bookmark: _Toc30693374][bookmark: _Toc30693752][bookmark: _Toc30694130][bookmark: _Toc30694511][bookmark: _Toc30699101][bookmark: _Toc30699486][bookmark: _Toc30699871][bookmark: _Toc30701026][bookmark: _Toc30701413][bookmark: _Toc30744020][bookmark: _Toc30754843][bookmark: _Toc30757299][bookmark: _Toc30757847][bookmark: _Toc30758247][bookmark: _Toc30763007][bookmark: _Toc30767661][bookmark: _Toc34823679][bookmark: _Toc107101774]SM11.6.1   Restorative justice
In a paper entitled "Restorative Justice: Emerging Views" (The Drawing Board, An Australian Review of Public Affairs) Chris Cunneen said of restorative justice:
"Prevailing views on law and order emphasize longer and longer prison sentences in the belief that more and 'tougher' punishment will deter crime. Restorative justice begins from a different premise: the need to make an offender accountable for their actions through confronting the harm they have caused the victim, and by providing the offender with an opportunity to offer recompense for that harm…[M]any restorative justice programs actually in operation have been introduced in response to young people's criminal behaviour…In the vast majority of cases, restorative justice is translated into a system of 'conferencing', where the offender and the victim meet before a convenor and with other support persons in attendance.  An 'outcome' is reached that is acceptable to the offender and the victim…All states and territories in Australia now have some type of conferencing in place for juveniles".

[bookmark: _11.6.2_The_Victorian][bookmark: _Toc34823680][bookmark: _Toc107101775]SM11.6.2   The Victorian Group Conference program
The Victorian Group Conference program consists of a formal meeting of parties affected by the young person's offending. It is based on the concepts of restorative justice and derives from a New Zealand model for the processing of juvenile offenders set out in the Children, Young Persons and their Families Act 1989 (N.Z.).

Until 2002 it remained a pilot program, contracted to Anglicare Victoria and available to only about 50 young offenders per year, limited to the Melbourne and suburban Children's Courts. In January 2003 funding was confirmed for a full program. The successful contractor to provide conferencing services, Jesuit Social Services, took over from Anglicare in July 2003. For information about the Jesuit Social Services Group Conference program in Victoria and the Northern Territory in 2023-2024 see https://cdn.jss.org.au/wp-content/uploads/2024/11/12161344/Annual-Report-2024_MR.pdf. For inform- ation about 2024-2025 see https://jss.org.au/jesuit-social-services-annual-report-2024-25/.

Commencing on 23/04/2007 the Group Conference Program was given legislative standing in ss.362 & 414-416 of the CYFA in conjunction with a deferral of sentence and now operates state-wide.

Under the YJA – commencing on 30/09/2026 – a “traditional” Group Conference has been renamed a “Pre‑sentence group conference” [PSGC] and is governed by Part 7.4 [ss.228-234] & s.238.

In addition two other types of group-conferences are provided for in the YJA: 
· Early diversion group conference [EDGC]: Part 4.4 – ss.116-135;
· Parole stage group conference [PAGC]: Part 12.3 – ss.645-653.

Part 18.5 YJA contains the following stipulations relating to group conferences:
· s.758: Persons engaged to convene group conferences:
(1) “A person or body approved under s.757 to conduct one or more types of group conference may employ or contract a person to convene group conferences;
(2) A person must not be employed or contracted as a convenor of a group conference unless the person has relevant knowledge of or experience in–
(a) restorative justice approaches and processes; and
(b) working with children.
· s.759: Functions of group conference convenor;
· s.760: Remote conduct of or participation in group conference;
· s.761: Obligation on convenor to keep records;
· s.762: Financial assistance for victims of crime not affected by participation in a group conference.

[bookmark: _11.6.3_Goal][bookmark: _Toc30674211][bookmark: _Toc30691478][bookmark: _Toc30691858][bookmark: _Toc30692238][bookmark: _Toc30692996][bookmark: _Toc30693375][bookmark: _Toc30693753][bookmark: _Toc30694131][bookmark: _Toc30694512][bookmark: _Toc30699102][bookmark: _Toc30699487][bookmark: _Toc30699872][bookmark: _Toc30701027][bookmark: _Toc30701414][bookmark: _Toc30744021][bookmark: _Toc30754844][bookmark: _Toc30757300][bookmark: _Toc30757848][bookmark: _Toc30758248][bookmark: _Toc30763008][bookmark: _Toc30767662][bookmark: _Toc34823681][bookmark: _Toc107101776]SM11.6.3   Pre-sentence group conference [PSGC]
STATUTORY PRE-CONDITIONS & OBJECTIVES FOR A PSGC
Under ss.222(2)(d) & 223(1) YJA a pre-sentence group conference is linked with a deferral of sentence and may be ordered if–
· the Children’s Court is considering making a community service order, probation order, YSSO, YCO or youth justice custodial order [YJC]; and
· the Court is of the opinion, after consultation with the DJCS Secretary, that the child is suitable to participate in the conference; and
· the child consents to participate in the PSGC.

Although the Court must consult with Youth Justice before ordering a PSGC for a child, it is not bound by Youth Justice’s opinion as to whether or not the child is suitable to participate. There is no statutory bar on young persons who have previously been subject to supervisory orders participating in the group conference program.

The objects of a PSGC in respect of a child who has been found guilty of an offence are set out in s.228 YJA as follows:
(a) to reduce the likelihood of the child  having further contact with the criminal justice system; and
(b) to reduce the likelihood of the child reoffending; and
(c) to promote community safety; and
(d) to provide a safe, supportive and solution-focussed process which assists the child to–
(i) repair any harm to themselves, any victims of their alleged offending, their families and their community; and
(ii) self-reflect; and
(iii) restore and strengthen relationships with members of their family and their community; and
(e) to engage parents and persons of significance in the child’s life and any organisations or agencies that have responsibility for the child to–
(i) address the underlying causes of the child’s conduct; and
(ii) support the child’s rehabilitation and positive development; and
(f) to give any victim of the offence the opportunity to express the victim’s experience of the child’s offending and the impact of the offending on the victim; and
(g) to finalise a pre-sentence outcome plan for the child.

ATTENDEES AT A PSGC
[bookmark: _Toc30674212][bookmark: _Toc30691479][bookmark: _Toc30691859][bookmark: _Toc30692239][bookmark: _Toc30692997][bookmark: _Toc30693376][bookmark: _Toc30693754][bookmark: _Toc30694132][bookmark: _Toc30694513][bookmark: _Toc30699103][bookmark: _Toc30699488][bookmark: _Toc30699873][bookmark: _Toc30701028][bookmark: _Toc30701415][bookmark: _Toc30744022][bookmark: _Toc30754845][bookmark: _Toc30757301][bookmark: _Toc30757849][bookmark: _Toc30758249][bookmark: _Toc30763009][bookmark: _Toc30767663]A PSGC involves a meeting chaired by a convenor appointed by a service approved under Part 18.5. Under s.230(1) the following persons must attend a PSGC: the child, the child’s legal representative, the informant or other police officer and the convenor must attend a PSGC. Under s.230(2) the following persons may attend a PSGC: a parent and/or a member of child’s family, a person of significance to the child, a victim of the offence or the victim’s representative and any other person permitted to attend by the convenor.

STAGES OF A PSGC
A PSGC itself generally has 3 stages:
1. Information sharing: Information about the offence(s) is provided by the police informant.  Participants then provide information about why each offence was committed, and how others have been affected by the offence(s).
2. Family deliberation: The young person, together with family members and support persons, are left alone to talk about what can be done to repair the harm caused and discuss plans to help the young person take a more positive direction in his or her life.
3. Agreement: An 'Outcome Plan' is then developed and prepared, explaining the agreements that have been made during the conference.  Following preparation of the 'Outcome Plan', it is discussed among the group and input from all participants is encouraged.

PRE-SENTENCE OUTCOME PLAN
Under s.231(1) any agreement made by a child in a PSGC must be recorded in a pre-sentence outcome plan, the objects of which are detailed in s.231(2). Under s.231(3), such a plan must be–
· fair and reasonable; and
· reasonably able to be carried out by the child; and
· no more punitive than the sentence that could be imposed on the child in respect of the offence of which the child has been found guilty.

Under s.232 the convenor of a PSGC must prepare a group conference report for the Children’s Court and include in the report any pre-sentence outcome plan agreed to by the child.

CONFIDENTIALITY
Sections 233 & 234 YJA govern confidentiality of the PSGC and the pre-sentence outcome plan.

PSGC OUTCOMES (including sentence discount)
[bookmark: _11.6.6_Conference_Outcomes]Outcomes from a PSGC can include:
1. Assistance and support for the young person in such areas as education, employment, skill development, recreation & counselling (drug & alcohol, individual and/or family).
2. Dealing with the offence:  This could mean that the young person apologizes and/or agrees to pay for all or part of the damage and/or make a donation or be involved in some sort of community service.
After a PSGC the case returns to the Court for completion of the sentencing process. Although the Court is not in any way bound by the Outcome Plan, it will usually craft a sentence to incorporate the plan and in any event will almost always give weight to the plan. However, if the child has participated in a PSGC and has agreed to the Outcome Plan, the Court is bound by s.238(1) of the YJA to impose a lesser sentence than it otherwise would have imposed had the child not so participated. Further, if the child has failed to participate in a PSGC ss.238(2) & 239 prohibit the Court from imposing a more severe sentence than it would have imposed had sentencing not been deferred.

In 2019/2020 186 group conferences were conducted across Victoria. Of these 49% of the young offenders were ultimately sentenced to a non-supervisory order, 47% to a supervisory order and 4% to YJC detention. In 2023/2024 Jesuit Social Services conducted 240 group conferences in Victoria & Northern Territory, with 1,050 attendees including young persons, victims, police, family or other community members. In 2024/2025 JSS conducted 249 group conferences.

[bookmark: _11.6.4_Early_diversion]SM11.6.4   Early diversion group conference [EDGC]
REFERRAL FOR AN EDGC BY A POLICE OFFICER
Section 117 YJA provides that – subject to s.118 – a referring police officer who is satisfied that there is sufficient evidence to charge a child with an alleged offence and who decides that the actions listed in paragraphs of s.92(1) – (a) [take no action], (b) [give a youth warning] and (c) [give a youth caution] – are clearly inappropriate–
· must decide to refer a child to an EDGC in respect of the alleged offence if–
(a) the child is under 14 years of age; or
(b) the child is 14 years of age or older and–
(i) the alleged offending does not include the commission of an indictable offence; and/or
(ii) the child is 14 years of age or over the child has not previously been charged with an offence that allegedly occurred when the child was 14 years of age or over;
· may decide to refer the child to an EDGC in any other case.

Under s.118 a police officer must not refer a child to an EDGC–
· unless there is a suitable approved service provider to conduct the EDGC; or
· if the child denies the alleged offending or does not consent to the referral; or
· if the alleged offence is specified in s.118(2).

Under s.116 the objects of a EDGC are:
(a) to support the early diversion of a child from the criminal justice system; and
(b) to reduce the likelihood of the child having further contact with the criminal justice system; and
(c) to promote community safety; and
(d) to provide a safe, supportive and solution-focussed process which assists the child to–
(i) repair any harm to themselves, any victims of their alleged offending, their families and their community; and
(ii) self-reflect; and
(iii) restore and strengthen relationships with members of their family and their community; and
(e) to engage parents and persons of significance in the child’s life and any organisations or agencies that have responsibility for the child to–
(i) address the underlying causes of the child’s conduct; and
(ii) support the child’s rehabilitation and positive development; and
(f) to give any victim of the offence the opportunity to express the victim’s experience of the child’s offending and the impact of the offending on them; and
(g) to finalise an early diversion outcome plan for the child.

Section 126 provides that an EDGC for a child must not proceed unless the child has legal representation. Attendees at an EDGC are listed in s.127. Conduct of the EDGC is detailed in s.129 and stipulations in relation to an early diversion outcome plan are set out in ss.130-131. Further statutory stipulations for EDGCs are contained in ss.119-125, 128, 128A & 132-135.

Section 136(1) requires the Secretary DJCS to develop an Aboriginal-led EDGC model and the requirements of the model and the conduct of an Aboriginal-led EDGC are detailed in ss.137-138.

REFERRAL FOR AN EDGC BY THE CHILDREN’S COURT
Section 161 YJA provides that before hearing and determining a charge against a child for an alleged offence (other than an alleged offence excluded from such referral by s.118(2)), the Children’s Court may order the child to participate in a EDGC if–
· there is a suitable approved service provider to conduct the EDGC; and
· the Court determines that it is in the interests of justice; and
· the child consents.

Section 162(2) provides the Children’s Court may refuse to accept a plea of guilty from the child or may allow the child to withdraw such a plea if the Court–
(a) has not heard any evidence in the proceeding; and
(b) is considering making an EDGC order.

Section 164 provides that if a child is referred to an EDGC by the Children’s Court, the EDGC is convened and conducted in effectively the same way as if the child had been referred by a police officer.

Section 165 provides that if the convenor of an EDGC notifies the Children’s Court that an EDGC is not appropriate or has been discontinued, the Court may take any action in respect of a child for an alleged offence that the Court considers to be appropriate in the circumstances.

Section 166(1) requires the Children’s Court to discharge a child without any finding of guilt for an alleged offence if the Court is notified that an early diversion outcome plan has been finalised for the child and the child has completed the plan to the satisfaction of the Court. Under s.166(3), if the Court is not satisfied that the child has completed the plan, it may take any action it considers appropriate, including allowing the child additional time to complete the plan or proceeding to hearing and determining the charge as if the matter had not been referred to an EDGC.

[bookmark: _11.6.5_Parole_stage]SM11.6.5   Parole stage group conference [PAGC]
Section 645 YJA provides that the Youth Parole Board may refer to an approved service provider a child or young person who is serving a custodial sentence for an assessment as to whether it is appropriate for the child or young person to participate in a parole stage group conference. An assessment that a PAGC is not appropriate does not affect the eligibility of the child or young person for youth parole or ongoing parole: s.646(2). A PAGC must not proceed without the consent of the child or young person: s.647(1).

Under s.650(1) the primary object of a PAGC is to plan for and support–
(a) the transition of the child or young person from custody; and
(b) the reintegration of the child or young person into the community.

Other objects are detailed in s.650(2) and further statutory stipulations for PAGCs are contained in ss.646-649 & 651-653.
[bookmark: _11.7_Criminal_Division]
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