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The Victorian child protection authority has changed its name several times in the last 30 years.  In 1989 it was called Community Services Victoria.  Subsequently its name changed to the Department of Human Services (DHS or DOHS), then to the Department of Health and Human Services (DHHS) and from 01/02/2021 the Department of Families, Fairness and Housing (DFFH).  Colloquially it is sometimes simply called “the Department”.

The following guide to acronyms which are commonly used in the Family Division of the Children’s Court was prepared by Magistrate Tim Gattuso in November 2024.

	ACRONYM GUIDE FOR THE CHILDREN’S COURT FAMILY DIVISION

	

	LEGISLATION

	CYFA
	Children, Youth and Families Act 2005

	

	PARTIES & PERSONNEL

	DFFH
	Department of Families, Fairness & Housing 
	Child Protection authority

	CPLO
	Child Protection Legal Office / Officer
	Employee of DFFH

	ACPP / CPP
	Advanced/Child Protection Practitioner
	Employee of DFFH

	PP
	Principal Practitioner
	Employee of DFFH

	DAL
	Duty allocated lawyer
	Employee of CPLO

	BIL
	Best Interests Lawyer
	Also known as ICL – Independent Children’s Lawyer – ordered by the Court under s.524(4) CYFA

	P/MGP, P/MGM, P/MGF
	Paternal/Maternal Grand Parent / Grand Mother / Grand Father

	GMGP, GPGP
	Great Maternal/Paternal Grand Parent, etc

	SP
	Suitable person
	See s.263(1)(c) CYFA

	YP
	Young person

	

	PLACES AND SERVICES

	FLDMM
	Family-Led Decision Making Meeting
	To discuss the placement of an Aboriginal child or other significant decision in relation to an Aboriginal child: see s.12 CYFA

	QEC
	The Queen Elizabeth Centre
	Residential Parenting Program at Noble Park (paediatric nurses on site)

	Tweedle
	Tweddle Child & Family Health Service
	Residential Parenting Program at Footscray (paediatric nurses on site)

	MBU
	Mother & Baby Unit
	A mental health inpatient unit at Werribee Mercy Hospital where specialist staff nurture and support the mother-infant relationship at the same time as the mother has treatment for her mental illness

	CYMHS
	Children and Youth Mental Health Service

	AIFS
	Anglicare Integrated Family Service

	MFS
	MacKillop Family Services

	ACF
	Australian Childhood Foundation

	PASDS
	Parenting Assessment and Skills Development Service

	AHCPES
	After Hours Child Protection Emergency Service
	Operated by DFFH

	VACCA
	Victorian Aboriginal Child Care Agency
	A statewide Aboriginal Community Controlled Organisation (ACCO) based at Preston and servicing children, young people, families and community members in Victoria.

	RU
	Residential unit
	Operated on behalf of DFFH

	SWU
	Secure welfare unit
	Operated by DFFH – see s.44 CYFA

	OOHC / OHC
	Out of home care
	Care by a non-parent – see s.3(1)

	

	MEDICAL REFERENCES

	VFPMS
	Victorian Forensic Pathology Medical Services

	E/MCHN
	Enhanced/Maternal and Child Health Nurse

	SUDS
	Supervised Urine Drug Screens

	

	ORDERS / APPLICATIONS / OTHER TERMS

	PA
	Protection application
	Filed by DFFH or an authorised Aboriginal agency to commence Court proceedings for a child who is believed to be in need of protection: see s.162 CYFA

	EC
	Emergency care
	See ss.3(1), 242(5) & 247A(4) CYFA

	Form B
	A summary prepared by DFFH of the reasons why a child was taken into emergency care

	RL
	Registrar’s letter
	A letter sent by the Court to a parent who did not attend Court to remind them of the next Court hearing date

	JRC
	Judicial resolution conference
	See definition in s.3(1) CYFA

	CCCR
	Children’s Court Clinic report
	See ss.560(b) & 562 CYFA

	IAO
	Interim accommodation order
	See ss.262-271 CYFA

	FPO
	Family preservation order
	See ss.280-282 CYFA

	FRO
	Family reunification order
	See ss.287-288A CYFA

	CBSO
	Care by Secretary order
	See ss.289-289A CYFA

	LTCO
	Long-term care order
	See s.290 CYFA

	PCO
	Permanent care order
	See ss.319-327 CYFA

	FPR, FPRR
	Family Preservation/Reunification Response Program

	TTO
	Therapeutic treatment order
	See ss.246-251 CYFA

	TTPO
	Therapeutic treatment (placement) order
	See ss.252-254 CYFA

	CSP
	Cultural support plan
	See s.176 CYFA

	CRIS Notes
	DFFH File notes (release order)

	IBR
	Victoria Police Prior criminal history sheet

	L17
	Record of Victoria Police family violence call outs

	NAS
	Neonatal Abstinence Syndrome (NAS Score)

	Dispensation order
	Order to dispense with service on a party
	See s.531 CYFA
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5.1	Child abuse

[bookmark: _5.1.1_The_four]5.1.1	The four overlapping categories
Central to the work of the Family Division of the Children's Court is the need to protect children from harm that has been caused or is likely to be caused by being subjected or exposed to abuse, ill-treatment, violence or other inappropriate behaviour from which their parents have not protected them or are unlikely to protect them.

Child abuse is the non-accidental misuse of power by adults over children involving an act or a failure to act which has endangered or impaired or is likely to endanger or impair a child's physical or emotional health and development [see the Department of Health & Human Services' website www.dhhs.vic.gov.au].  Child abuse is generally regarded as falling into 4 overlapping categories:
(i)	physical abuse;
(ii)	sexual abuse;
(iii)	emotional/psychological abuse;
(iv)	neglect.
In what follows greater emphasis has been placed on category (iii) because it is the most difficult form of abuse to define and diagnose.

[bookmark: _5.1.2_Emotional/psychological_abuse] 5.1.2	Emotional/psychological abuse

"I've met so many kids dying of malnutrition of the soul."
Senior Constable Nick Tuitasi (Programme Director Community Approach – New Zealand)

A major part of the work of the Family Division of the Children's Court involves the issue of emotional/psychological abuse of children, especially that constituted by exposure of children to domestic violence between adults.  In recent years over half of the protection applications brought by the Department have involved domestic violence as a significant protective concern.

Much of the following is taken from a paper entitled "The Recognition and Management of Emotional Abuse in Children" presented by Dr Danya Glaser on 28 October 2002 at XVI World Congress of the International Association of Youth and Family Judges and Magistrates.  Dr Glaser is a Consultant Child and Adolescent Psychiatrist at the Great Ormond Street Hospital for Children in London.  See also Glaser, D. (2002), “Emotional abuse & neglect (psychological maltreatment): a conceptual framework”  CAN: 26, 697-714.

Standing alone or in combination with other forms of abuse, emotional/psychological abuse is a common form of child maltreatment.  Indeed, most residual harm from child abuse is psychological yet, paradoxically, professionals in the field continue to find difficulty in recognising and operationally defining psychological abuse.  There are also difficult questions about appropriate intervention and therapy to protect a child from emotional abuse in the least detrimental manner.

Emotional abuse is defined as a child-carer relationship characterised by patterns of harmful interactions but requiring no physical contact with the child.  Motivation to harm the child is not a necessary ingredient.  Research, clinical experience and theoretical considerations have led Dr Glaser to the recognition and operational definition of 5 categories of emotionally abusive pervasive interactions between parent and child, categories involving both acts of omission and commission by the parent:
I.	Parental emotional unavailability, unresponsiveness and/or neglect of the child.  Possible causes include mental illness, health problems, post-natal depression, parental substance abuse {“Put simply, drug abuse and motherhood do not mix”: DOHS v BK [CCV-Ehrlich M, 26/05/2008)}.
II.	Negative or mis-attributions to the child, leading to rejection and harsh punishment.  Examples include denigration, scapegoating, characterisations like 'bad chip off the old block'.
III.	Developmentally inappropriate or inconsistent expectations and/or impositions on the child.  Examples include:
· expectations which are significantly above or below a child's developmental capabilities;
· exposure to confusing or traumatic events and interactions (especially including domestic violence between adults).
IV.	Failure to recognise or acknowledge the child's individuality and psychological boundary.  Using the child for the fulfilment of the parent's psychological needs.  These include a parent's inability or unwillingness to distinguish between a child's reality and an adult's needs and wishes.  Using a child as a tool in a contact dispute with the other parent is a common example.  The Munchausen by proxy syndrome is a high-water mark.
V.	Failure to promote the child's social adaptation.  Examples include:
· actively promoting mis-socialisation (corrupting);
· failing to promote a child's social adaptation (e.g. by isolating the child or by not ensuring the child attends school);
· failing to provide adequate cognitive stimulation and opportunities for learning.

There is some significant recent research which suggests that ongoing exposure – especially in infancy and early & very early childhood – of a child to severe traumatic experiences including attachment disruption, maltreatment, emotional abuse and violent relationships may result in the physical development of the child's brain and nervous system being adversely affected.  This has consequential implications for the child's development of a sense of self and, later, personality function.  A leading figure in this research is Dr Bruce D Perry whose many papers include “Childhood Experience and the Expression of Genetic Potential: What Childhood Neglect Tells Us about Nature and Nurture” (2002) Brain and Mind 3: 79-100; “Applying Principles of Neurodevelopment to Clinical Work with Maltreated and Traumatized Children: The Neurosequential Model of Therapeutics” (2006) Working with Traumatized Youth in Child Welfare (Ed. Nancy Boyd), Guilford Publications Inc., New York; “Maltreatment and the Developing Child: How Early Childhood Experience Shapes Child and Culture” (Inaugural Lecture – The Margaret McCain Lecture Series) and “Neurosequential Model of Therapeutics – Protocol for Core Elements of the Therapeutic Program in the Pre-school Setting”.

Additional information can be found in the papers presented at XVI World Congress of the International Association of Youth and Family Judges and Magistrates by Dr Louise Newman (NSW Institute of Psychiatry) entitled "Developmental Effects of Trauma - Child Abuse and the Brain" and by Dr Sharon Goldfeld (Royal Children's Hospital-Victoria) entitled "The Importance of Early Childhood".  See also "From Neurons to Neighbourhoods", edited by Jack Shonkoff & Deborah Phillips, which presents state of the art literature related to trauma and brain development and www.zerotothree.org, the website developed by Zero to Three/National Center for Infants, Toddlers and Families.

In a paper entitled “Child Abuse and Neglect and the Brain – A Review” (2000) J Child Psychology Vol.41, No.1, pp.97-116 Dr Danya Glaser examined and discussed impairments of the developing brain attributable to, or caused by, abuse and neglect excluding nonaccidental injury that causes gross physical injury to the brain.  Dr Glaser noted, inter alia:
· Over the last decade, evidence has continued to accumulate about the strong association between childhood maltreatment and social, emotional, behavioural, and cognitive adaptational failure as well as frank psychopathology, both in later childhood and adulthood (e.g. Ciccheiit & Toth, 1995; Post, Weiss & Leverich, 1994).
· The process of early brain development is constantly modified by environmental influences.  Child abuse and neglect constitute one aspect of these environmental influences, which present the maturing child’s brain with experiences that will crucially – and potentially adversely – affect the child’s future development and functioning.  The younger the infant, the more these environmental factors are mediated by the primary caregiver(s).
· It is possible that event-type abuse, which is more likely to be traumatic in nature, leads to different effects on the brain than do chronic emotional neglect and abuse.
· There is considerable evidence for changes in brain function in association with child abuse and neglect.  The fact that many of these changes are related to aspects of the stress response is not surprising.  The neurobiological findings go some considerable way towards explaining the emotional, psychological, and behavioural difficulties which are observed in abused and neglected children.  Hyperarousal, aggressive responses, dissociative reactions, difficulties with aspects of executive functions, and educational underachievement begin to be better understood.
· The findings from neurobiological studies of brain development dealing with experience-expectant periods lead to an assumption of a deficit model, in which the lack of input to the developing child at certain critical stages of development will result in delay or absence of development of certain skills.
· Changes in the family’s social context and in the child’s immediate caregiving relationships, as well as the child’s own adjustment, all influence the later outcome for the child’s development.
· Since brain development is integrally related to environmental factors, active early intervention offers the greatest hope for children’s future.  The evidence on the protective effects of secure attachment in the face of stress clearly indicates a target for concern and treatment.  In support of family preservation, there is a tendency to continue to attempt to bring about changes in parent-child interaction.  When these are ultimately declared ineffective, adoption is contemplated.  A good prognosis for a successful adoption is inversely related to the age of the child at adoption.
· A history of childhood maltreatment in a parent’s own past is now recognized as one important risk factor in the abuse of children (e.g. Widom, 1989).  This is, however, not an inevitable outcome (Langeland & Djikstra, 1995).

Dr Joy D. Osofsky (Professor of Public Health, Psychiatry & Paediatrics at Louisiana State University Health Sciences Center) has published two seminal articles on the impact of violence on children:
1.	"The Impact of Violence on Children" (1999) which contains the following material:
· An overview of the extent of children's exposure to various types of violence.
· The effects of this exposure across the developmental continuum.
· Key protective factors for children exposed to violence.
· Research indicates that the most important resource protecting children from the negative effects of exposure to violence is a strong relationship with a competent, caring, positive adult, most often a parent; yet, when parents are themselves witnesses to or victims of violence, they may have difficulty fulfilling this role.
· Directions for future research.
2.	"Prevalence of Children's Exposure to Domestic Violence and Child Maltreatment: Implications for Prevention and Intervention" (2003) which contains the following material:
· A review of research on the prevalence of children's exposure to domestic violence;
· A consideration of the available literature on the co-occurrence of domestic violence and child maltreatment; and
· A discussion about the impact of such exposure on children.
In each article Dr Osofsky draws on an extensive library of reference material.  She concludes the latter article with a bibliography of 57 references to the relevant literature.  Dr Osofsky's website, www.futureunlimited.org contains a number of other relevant articles.

See also Victorian Law Reform Commission Review of Family Violence Laws – Consultation Paper (November 2004), especially at paragraphs 2.27-2.29, 4.45-4.57; 5.14-5.21; 10.46-10.49.

In a learned Court report written in April 2002, Dr Sharne A Rolfe, Developmental Psychologist (Senior Lecturer in the Department of Learning and Educational Development at the University of Melbourne & Principal Consultant, Sharne Rolfe and Associates, Consulting Psychologists), summarised some of the relevant literature relating to exposure of children to trauma:
"There is a growing body of research indicating that exposure of children to domestic violence is a significant risk factor to their short and long-term psychological health.  Domestic violence between parents in the presence of a child exposes the child to high level stress and trauma, elevated fear states and high arousal at a time when, by definition, the parents are unavailable to the child as figures of comfort, reassurance or emotional support.
Recent research and scholarly analyses have presented compelling evidence linking early experience, brain organisation and social-emotional development.  Joseph (1999), Environmental influences on neural plasticity, the limbic system, emotional development and attachment: A review..  Child Psychiatry and Human Development, 29, 189-208) for example, describes research on the limbic system, located in the forebrain, which includes the hypothalamus, amygdala, and hippocampus.  It serves the experience and expression of emotions and is associated with social-emotional development, including attachment.  Research has shown that to develop normally, the nuclei of the limbic system require appropriate stimulation of a social, emotional, perceptual, and cognitive nature during the early months and years.  If such experiences are not forthcoming, or if the environment is abnormal or repeatedly traumatic, the neurons and the connections between them are abnormal, or simply die in an accelerated fashion.  According to Joseph, nuclei in certain areas of the limbic system are particularly vulnerable during the first three years.  He states: 'If denied sufficient (emotional) stimulation these nuclei may atrophy, develop seizure-like activity or maintain or form abnormal synaptic interconnections, resulting in social withdrawal, pathological shyness, explosive and inappropriate emotionality, and an inability to form normal emotional attachments.' (p.189)
...In Childhood trauma, the neurobiology of adaptation, and 'use-dependent' development of the brain: How 'states' become 'traits' (1995) Infant Mental Health Journal, 16, 271-291, Perry et al describe a pathway linking neurodevelopment and traumatic experience.  For example, if a child (or adult) is traumatised, the brain activates a hyperarousal (fight or flight) or dissociative (freeze and surrender) pattern.  In young children, by virtue of their relative powerlessness, the latter response is more common.  If the trauma is frequently repeated, particularly in the early years when the brain is most 'plastic' and vulnerable, so-called 'use-dependent' changes in brain functioning occur.  Over time, the response of hyperarousal or dissociation becomes a trait in the child.  In practical terms, what we observe is a child (and adult) who is chronically submissive or chronically aroused.
Summarising a large and complex literature, brain research has established that:
· Normal brain development is dependent on specific patterns of experience at specific times in development.
· Most of these 'critical periods' are in the early years.
· If the required experience is not forthcoming at the critical time, later experience may not be able to ameliorate negative effects on brain functioning.
· The way the brain becomes organised or 'wired' as well as the number of neurons and synapses that develop will depend on the nature of the experience it receives, particularly in the early years.
· Trauma and stress during childhood, particularly if sustained, can result in permanent changes to the organisation of the brain and hence the functional capabilities of children for the rest of their lives."

It is therefore not surprising that exposure of a child to trauma has been observed to have important ramifications for the child's development of a sense of self and, later, personality function.

A very powerful picture of the impact of domestic violence, seen through the eyes of the child, is painted by D.H. Lawrence in his novel Sons and Lovers, written in 1913.  One wonders whether it was in any way autobiographical.  It is the story of a Nottinghamshire coal-mining family, the Morels: father, mother and 4 sons.  Paul was the oldest boy:
"The winter of their first year in the new house their father was very bad.  The children played in the street, on the brim of the wide, dark valley until eight o'clock.  Then they went to bed.  Their mother sat sewing below.  Having such a great space in front of the house gave the children a feeling of night, of vastness, and of terror.  This terror came from the shrieking of the tree and the anguish of the home discord.  Often Paul would wake up, after he had been asleep a long time, aware of thuds downstairs.  Instantly he was wide awake.  Then he heard the booming shouts of his father, come home nearly drunk, then the sharp replies of his mother, then the bang, bang of his father's fist on the table, and the nasty snarling shout as the man's voice got higher.  And then the whole was drowned in a piercing medley of shrieks and cries from the great, windswept ash-tree.  The children lay silent in suspense, waiting for a lull in the wind to hear what their father was doing.  He might hit their mother again.  There was a feeling of horror, a kind of bristling in the darkness, and a sense of blood.  They lay with their hearts in the grip of an intense anguish.  The wind came through the tree fiercer and fiercer.  All of the cords of the great harp hummed, whistled, and shrieked.  And then came the horror of the sudden silence, silence everywhere, outside and downstairs.  What was it?  Was it a silence of blood?  What had he done?
The children lay and breathed the darkness.  And then, at last, they heard their father throw down his boots and tramp upstairs in his stockinged feet.  Still they listened.  Then at last, if the wind allowed, they heard the water of the tap drumming into the kettle, which their mother was filling for morning, and they could go to sleep in peace.
So they were happy in the morning – happy, very happy playing, dancing at night round the lonely lamp-post in the midst of the darkness.  But they had one tight place of anxiety in their hearts, one darkness in their eyes, which showed all their lives."

Emotional/psychological abuse has the potential to impair a child's development in all domains of the child's functioning including the following:
	
	DOMAIN
	SOME SYMPTOMS

	1
	Emotional
	Child unhappy, frightened, distressed, anxious, traumatised or having low self-esteem.

	2
	Behavioural
	Child is attention-seeking (insecure or indiscriminate attachment) or exhibits oppositional or conduct disorder, or age-inappropriate responses.

	3
	Cognitive development and school adjustment
	Under-achievement, truancy, lateness.

	4
	Peer relationships
	Child is withdrawn, isolated or aggressive.

	5
	Physical health
	Non-organic pains & symptoms (including bed-wetting & soiling), poor growth, failure to thrive.



However, in the absence of observations of negative interactions between parent and child, diagnosis can be problematic because none of the symptoms are necessarily specific to emotional abuse or neglect.  The difficulty is compounded by the large number of variables in every case.  The severity of emotional abuse is measured primarily by the effect of the abuse on the child.  However, even intense chronic abuse may not necessarily cause significant emotional harm to a resilient child.  Conversely, mild abuse may cause significant harm to another more fragile child.  Relevant protective factors include:
· the child's temperament & innate resilience;
· resilience-promoting experiences of the child [e.g. educational attainment];
· brief duration of abuse [e.g. where there has been early intervention];
· the child has secure attachment and earlier good experiences;
· the child has other significant non-abusive relationships.

The difficult question for the Court is to determine at what point a parent's inability to respond to a child's needs and/or to maintain a child's emotional/psychological well-being crosses the ill-defined border of minimum standards and becomes abuse within the meaning of the Children, Youth and Families Act 2005 (Vic) [No.96/2005] (‘the CYFA’).
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[bookmark: _5.2.1_Custody_&]5.2.1	Custody & guardianship [abolished concepts]
Prior to 01/03/2016 the concepts of ‘custody’ & ‘guardianship’ of a child were central to many of the orders made by the Family Division of the Children’s Court.  The concepts were defined in s.5 & s.4 of the CYFA as follows:
· Custody: “A person (including the Secretary) who has, or under this Act is granted, custody of a child has–
(a) the right to have the daily care and control of the child; and
(b) the right and responsibility to make decisions concerning the daily care and control of the child.’
· Guardianship: “A person (including the Secretary) who has, or under this Act is granted, guardianship of a child has responsibility for the long-term welfare of the child and has, in relation to the child, all the powers, rights and duties that are, apart from this Act, vested by law or custom on the guardian of a child, other than–
(a) the right to have the daily care and control of the child; and
(b) the right and responsibility to make decisions concerning the daily care and control of the child.”

[bookmark: _5.2.2_Parental_responsibility]5.2.2	Parental responsibility & major long-term issue
On 01/03/2016 s.5 & s.4 were repealed and in lieu of the concepts of ‘custody’ and ‘guardianship’ the new terms ‘parental responsibility’ and ‘major long-term issue’ were introduced.  In s.3(1) of the CYFA these new terms are defined as follows:
· “Parental responsibility, in relation to a child, means all the duties, powers, responsibilities and authority which, by law or custom, parents have in relation to children.”  This encompasses all the duties, powers and responsibilities which were previously characterized as relating to ‘custody’ and ‘guardianship’.
· “Major long-term issue, in relation to child, means an issue about the care, wellbeing and development of the child that is of a long-term nature and includes an issue of that nature about–
(a) the child’s education (both current or future); and
(b) the child’s religious and cultural upbringing; and
(c) the child’s health; and
(d) the child’s name.”
These are issues that were previously characterized as ‘guardianship issues’.

In the absence of a court order to the contrary, the parents of a child have joint parental responsibility for the child.  The central aspect of the work of the Family Division of the Children’s Court is the determination of whether the best interests of a particular child require any – and if so what – constraint or limitation on the exercise by the parents of their parental responsibility or any transfer of parental responsibility to some other person or agency.

[bookmark: _5.2.3_Definition_of]5.2.3	Definition of ‘parent’
‘Parent’ is defined in broad terms in s.3(1) of the CYFA which provides:
“[P]arent, in relation to a child, includes–
(a)	the father and mother of the child; and
(b)	the spouse of the father or mother of the child; and
(c)	the domestic partner of the father or mother of the child; and
(d)	any person who has parental responsibility for the child, other than the Secretary; and
(e)	a person whose name is entered as the father of the child in the register of births in the Register maintained by the Registrar of Births, Deaths and Marriages under Part 7 of the Births, Deaths and Marriages Registration Act 1996; and
(f)	a person who acknowledges that he is the father of the child by an instrument of the kind described in s.8(2) of the Status of Children Act 1974; and
(g)	a person in respect of whom a court has made a declaration or a finding or order that the person is the father of the child.”

Prior to 01/03/2016 category (d) in the above definition read “a person who has custody of the child”.  Although the definition of ‘parental responsibility’ is significantly broader than the previous definition of ‘custody’, encompassing elements of ‘guardianship’ as well, the writer doubts that this amendment will – or was intended to – result in any significant expansion in the number of people who fall within the definition of ‘parent’.  Although there appears to be no case law on the issue, the writer thinks it likely that category (d) is intended to be restricted to persons who have legal parental responsibility for a subject child as opposed to persons who are merely ‘looking after’ a subject child, even if for an extended period.

However, the above definition of ‘parent’ in s.3(1) of the CYFA must be read subject to–
· ss.10C & 10D of the Status of Children Act 1974 (Vic) which provide irrebuttable presumptions that–
· the biological father of a child conceived by a fertilisation procedure (either artificial insemination or implantation involving donor semen) is not the father of the child; and
· the domestic partner of the mother is the father of the child provided that he consented to the procedure, such consent to be presumed but rebuttable;
· s.10E which provides irrebuttable presumptions that where a child is conceived by an implantation procedure where a donor ovum is used–
· the biological mother and the donor of any semen used who is not the donee’s domestic partner are not the mother and the father of the child; and
· the donee is the mother of the child; and
· the domestic partner of the donee is the father of the child provided that he consented to the procedure, such consent to be presumed but rebuttable;
· ss.13-16 which provide irrebuttable presumptions that if a woman with a female partner or without a partner undergoes a procedure as a result of which she becomes pregnant–
· the woman is presumed, for all purposes, to be the mother of any child born as a result of the pregnancy; and
· the woman’s female partner – if she has one – is presumed, for all purposes, to be a legal parent of any child born as a result of the pregnancy provided she consented to the procedure and was the partner when the woman underwent the procedure; and
· the man who produced the semen used in the procedure is presumed, for all purposes, not to be the father of any child born as a result of the procedure, whether or not the man is known to the woman or her partner; and
· if a donor ovum was used, the woman who produced the ovum used in the procedure is presumed, for all purposes, not to be the mother of any child born as a result of the pregnancy.
The above presumptions prevail over–
· any contrary presumption that arises under s.8 of the SCA, including any contrary entry in the Registry of Births, Deaths and Marriages; and
· any contrary declaration of the Supreme Court under s.10 of the SCA.

In Masson v Parsons (2019) 266 CLR 554; [2019] HCA 21 the appellant had provided semen to the first respondent to conceive a child with the belief that he was fathering the child.  He had an ongoing role in the child’s financial support, health and education, general welfare and enjoyed an extremely close and secure attachment relationship with the child.  The child’s mother, the first respondent, had been a close friend of the appellant for many years and later entered a de facto relationship with the second respondent.  In 2015 the respondents decided to move to New Zealand and take the child with them.  The appellant responded by seeking parenting orders in the Family Court, inter alia conferring shared parental responsibility between himself and the first and second respondents; restraining relocation of the child from the child's current area of residence in New South Wales and providing for the child to spend time with the appellant in a fortnightly cycle.
At first instance the Family Court had found that the appellant was not a “parent” under s.60H of the Family Law Act 1975 (Cth) which, inter alia, provides rules in respect of the parenting of children born of artificial conception procedures but was a “parent” within the ordinary meaning of the word, having provided his genetic material for the express purpose of fathering a child whom he expected to help parent by financial support and physical care, which he had since done.  Hence her Honour held that he was a parent for the purposes of the FLA and made relevant parenting orders.
The Status of Children Act 1996 (NSW) is in broadly similar terms to the Victorian Act and the Victorian Attorney-General was an intervenor in the High Court.  Section 79(1) of the Judiciary Act 1903 (Cth) provides:
"The laws of each State or Territory, including the laws relating to procedure, evidence, and the competency of witnesses, shall, except as otherwise provided by the Constitution or the laws of the Commonwealth, be binding on all Courts exercising federal jurisdiction in that State or Territory to which they are applicable.”
On appeal the Full Court of the Family Court held that the appellant was not a parent of the child.  Contrary to the primary judge’s reasoning the Full Court held that s.79 of Judiciary Act picked up s.14 of the Status of Children Act 1996 (NSW) and as a result the appellant was irrebuttably presumed not to be the parent of the child.
The High Court unanimously allowed the appeal, holding at [39] & [41] that “ss.14(2) & 14(4) of the Status of Children Act 1996 (NSW) are not provisions to which s.79(1) of the Judiciary Act are capable of applying” and in any event “if ss.14(2) & 14(4) were properly to be conceived of as provisions which regulate the exercise of State jurisdiction [in matters arising under the Status of Children Act], they could not be picked up and applied [as a law of the Commonwealth] under s.79(1) of the Judiciary Act because the FLA has otherwise provided”.  The appeal to the Full Court of the Family Court was dismissed and accordingly the parenting orders made at first instance were reinstated.
Counsel for the respondents and for Victoria had also submitted that even if ss.14(2) & 14(4) of the Status of Children Act 1996 (NSW) were not picked up and applied by s.79(1) of the Judiciary Act and even if they do not apply of their own force as part of the single composite body of law operating throughout the Commonwealth, the High Court should hold that the ordinary, accepted English meaning of “parent” excludes a “sperm donor”.  Rejecting those submissions, Kiefel CJ & Bell, Gageler, Keane, Nettle & Gordon JJ said at [54]-[55]:
“[T]he ordinary, accepted English meaning of the word ‘parent’ is a question of fact and degree to be determined according to the ordinary, contemporary understanding of the word ‘parent’ and the relevant facts and circumstances of the case at hand.  To characterise the biological father of a child as a ‘sperm donor’ suggests that the man in question has relevantly done no more than provide his semen to facilitate an artificial conception procedure on the basis of an express or implied understanding that he is thereafter to have nothing to do with any child born as a result of the procedure.  Those are not the facts of this case.  Here, as has been found – and the finding is not disputed – the appellant provided his semen to facilitate the artificial conception of his daughter on the express or implied understanding that he would be the child's parent; that he would be registered on her birth certificate as her parent, as he is; and that he would, as her parent, support and care for her, as since her birth he has done.  Accordingly, to characterise the appellant as a ‘sperm donor’ is in effect to ignore all but one of the facts and circumstances which, in this case, have been held to be determinative.
It is unnecessary to decide whether a man who relevantly does no more than provide his semen to facilitate an artificial conception procedure that results in the birth of a child falls within the ordinary accepted meaning of the word ‘parent’.  In the circumstances of this case, no reason has been shown to doubt the primary judge's conclusion that the appellant is a parent of his daughter.”

However, because of s.10C of the Status of Children Act 1974 (Vic) the biological father in Masson v Parsons would be conclusively presumed not to be the father of the child under s.3(1) of the CYFA, notwithstanding that he fitted within limbs (a) & (e) of the definition in s.3(1), given that a finding of fact had been made that the child had been “conceived by a fertilisation procedure” in which he provided the semen.

There is an additional thought-provoking dictum in the joint judgment in Masson v Parsons at [29]:
“In In re G (Children), Baroness Hale of Richmond observed [2006] 1 WLR 2305 at 2316-2317 [33]-[37]; [2006] 4 All ER 241 at 252-253 in relation to comparable English legislation that, according to English contemporary conceptions of parenthood, ‘[t]here are at least three ways in which a person may be or become a natural parent of a child’ depending on the circumstances of the particular case: genetically, gestationally and psychologically.  That may also be true of the ordinary, accepted English meaning of ‘parent’ in this country, although it is unnecessary to reach a concluded view on that issue.  The significance of her Ladyship's analysis for present purposes, however, is that, just as the question of parentage under the legislation with which she was concerned was one of fact and degree to be determined by applying contemporary conceptions of parenthood to the relevant circumstances, the question of whether a person qualifies under the Family Law Act as a parent according to the ordinary, accepted English meaning of ‘parent’ is a question of fact and degree to be determined according to the ordinary, contemporary Australian understanding of ‘parent’ and the relevant circumstances of the case at hand.  The primary judge and the Full Court were correct so to hold.” [emphasis added]


In Re D [Children’s Court of Victoria-Parkinson M, 15/10/2019] the 9 year old child D had lived with and been cared for by his maternal grandmother G all his life.  His mother – who had an intellectual disability – also lived with and was cared for by G.  The case ultimately settled with D being placed by consent on a family preservation order in the care of his grandmother G.  Accordingly, by virtue of the dicta of Baroness Hale in In re G (Children), as approved by the High Court in Masson v Parsons:
· G either fits within category (a) of the definition of ‘parent’ in s.3(1) of the CYFA; or
· if not, she is nevertheless a ‘psychological parent’ under the CYFA given that the definition includes seven specified categories of persons but is not expressed as being limited to those seven categories.
However, in making the finding that in the unusual circumstances of the case G was a ‘parent’ of the child for the purposes of the CYFA, her Honour did place the following reasons on the oral record, being conscious that there must be some boundary around the concept of ‘parent’:
“Not all grandparents or relatives who provide care to a child could be considered a ‘parent’ under the Act.  The circumstances would generally require that the carer stand in the shoes of the parent for a significant and relevant period of time and provide the day to day consistent care in loco parentis to the child.  This does not mean that a short term carer such as a respite carer or even a carer who regularly provides support or assistance in caring would fall within this definition.  It must be a person who has substantial control of day to day regime of the child and has done so without statutory intervention or authority.  Therefore foster carers, suitable persons or relatives pursuant to an order of the Court [who] provide interim care or even longer term care under a CBSO would not ordinarily be included in this category.”


A quite different fact situation from Re D is Re CMR [2020] VChC 8.  The child CMR, aged 5y1m, had been living in the care of her maternal grandparents for over 4 years, first under an interim accommodation order and subsequently under a family reunification order.  The Department had initially filed an application for a care by Secretary order and later an application for a permanent care order.  The protective concerns revolved around the parents’ serious illicit drug use, mental health issues, criminal offending and – in the early days of DHHS’ involvement – family violence perpetrated by the father against the mother.  After detailing the protective concerns, Hubble M said at [35]: “In some ways, the enormity of these protective concerns highlights even more starkly the extraordinary efforts the parents have now made to turn their lives around and address the protective concerns.”
Although appearing to concede that a family preservation order for the return of CMR to their care was not presently supported by the evidence, the parents opposed the making of a permanent care order.  Their alternative positions were:
1. that the case be adjourned and the family reunification order varied to provide more frequent contact; or
1. failing that, a family preservation order to maternal grandparents – on the basis that they are CMR’s ‘psychological parents’ with plentiful contact for the parents; or
1. failing that, a care by Secretary order.
Hubble M. placed the child on a care by Secretary order.  In rejecting the parents’ alternative proposal of a family preservation order to the grandparents, her Honour said at [75]-[76]:
“The parents submit that the maternal grandparents are the psychological parents of CMR, and that I could therefore make a Family Preservation Order in their favour. Such an order would have the benefit of allowing the Court to include a condition providing for contact between CMR and her parents.
A Family Preservation Order is designed to preserve or maintain the relationship between a parent (or parental figure) and their child. In this case, CMR came into the care of the grandparents by virtue of the protective intervention and has remained in their care by virtue of court orders. The Act anticipates that, in such a case, the carer will become a long-term carer for a child under either a Long Term Care Order or a Permanent Care Order. There is little indication in the Act that a Family Preservation Order is an alternative order which can be made in favour of a suitable person who has become a parental figure over the course of a protective intervention. In any event, my view is that the reunification of CMR into the care of her parents remains a possibility, and that contact between CMR and her parents should be progressed over the coming years.  In light of these considerations, an order which is focused primarily on the preservation of CMR’s relationship with her grandparents does not have the correct focus. As such, I have decided not to make a Family Preservation Order to the maternal grandparents, and will not express on view on whether the grandparents are ‘parents’ under the Act.”
[bookmark: _Hlk69474523]

In Re CL [Children’s Court of Victoria, 05/02/2021] Levine M – after a lengthy evidence-based contested hearing – dismissed an application by DFFH to extend a care by Secretary order for an 8 year old child who had been cared for by the same carers for 7 years.  The evidence which his Honour accepted included–
· evidence from a Children’s Court clinical psychologist and several other experts about the strong attachment between CL and his carers; and
· evidence from a child and adolescent psychiatrist and CL’s treating paediatrician that to move CL from his long-term carers to the care of a couple who had the care of two of CL’s half-siblings (as DFFH intended to do if the care by Secretary order was extended) was not in CL’s best interests.
His Honour held:
“I find that [the carers] are the ‘parents’ of CL in a psychological sense as discussed by Baroness Hale of Richmond in In re G (Children) [2006] 1 WLR 2305 at 2316 – 2317 and referred to in Masson v Parsons [2019] HCA 21 at 29.”
Within a fortnight of his Honour’s order being made, the Federal Circuit Court made parenting orders, in that Court supported by DFFH, for CL in the care of his long-term carers.


In Re JH [2021] VChC 2 the sole contested issue was whether Mr S, the former step-father of JH aged 3y10m, fell within the definition of ‘parent’ in s.3(1) of the CYFA “by virtue of being JH’s psychological father”.  The identity of JH’s biological father is unknown.  His mother did not participate in this hearing and was not currently engaging with DFFH.  Mr S and the mother had been in a domestic relationship during the mother’s pregnancy and for most of the next 2½ years.  At [16] Hubble M found:
“Overall, I am satisfied that [the mother] and Mr S intended that Mr S would be JH’s father and that, for 2½ years, Mr S played a significant role in caring for JH either in conjunction with [the mother] or, for short periods, on his own. While the Department has raised concerns around the quality of care provided to JH during this time, there is little doubt that Mr S assumed parenting obligations in relation to JH for a considerable period, and that JH would have formed an attachment to Mr S during those years.”
In December 2019 the Court made an interim accommodation order to out of home care and the Department placed JH in a home-based foster care placement with carers with whom he remains and whom he now refers to as ‘mum’ and ‘dad’.  A forensic psychologist, Dr M, whose evidence Hubble M accepted, gave evidence that, “in all likelihood, Jackson would now view his foster carers as his psychological parents”: see [23].
In her judgment Hubble M noted at [6]-[7] that Mr S submitted – and the Department conceded – that the words ‘father’ and ‘mother’ in paragraph (a) of the definition of ‘parent’ are capable of referring to a person who is a psychological parent within the meaning attributed by the majority in Masson v Parsons (2019) 266 CLR 554 [2019] HCA 21 at [29].  Her Honour continued at [9]-[12]:
[9] “In my view, the definition of ‘parent’ in section 3 of the Act is inclusive rather than exhaustive and has the effect of expanding the definition of parent beyond its ordinary meaning to include the circumstances listed in sub-paragraphs (a) to (g). There is nothing in the definition of ‘parent’ which would evince an intention on the part of parliament to exclude either the common law definition of parent or ‘contemporary conceptions of parenthood.’ I am also of the view that an expansive interpretation of ‘parent’ is consistent with the key decision-making principles in the Act, which recognise the harm suffered by children when they are removed from the adults who have loved and cared for them.  See in particular the ‘best interests’ principles set out in section 10 of the Act which include the need to strengthen, preserve and promote the relationships between children and parents, family members and persons significant to the child (s10(1)(b)).
[10] There is no doubt that the question whether an adult is the psychological parent of a child will turn on the facts in any particular case. Relevant factors will usually include:
 whether the biological parent consented to and encouraged a parent-like relationship between the putative parent and the child;
 whether the putative parent lived with the child for an extended period of time;
 whether the putative parent assumed some or all of the obligations of parenting, including providing care and support;
 whether the relationship existed long enough to build a bond between the adult and child;
 whether the child views the adult as a parent.
[11] While it may depend on the age of the child, the question whether the child views the adult as a parent will often be grounded in an expert assessment of the interactions between the adult and child, and the quality of the child’s attachment to the adult.
[12] It is also my view that the categorisation of somebody as a psychological parent is something that can change over time. Psychological parenthood rests, to considerable extent, on the quality of the bond between the adult and child. As such, a person may be a psychological parent at one point in time, but not at another.”
Ultimately Hubble M found that Mr S was no longer JH’s psychological parent, saying at [24]:
“While I accept that JH has grown more comfortable with Mr S at recent contacts and that he expresses some affection towards Mr S, I do not think this signifies that JH views Mr S as a father. In my view, at the time that JH was removed from Mr S’s care, the attachment between JH and Mr S was not a strong or secure one. Over time, that bond has undoubtedly weakened due to the infrequent contact between them and the development of the alternative bond between JH and his foster carers. While I accept the evidence of Dr M that at the time of removal Mr S was the only father JH had known, I do not think the parent/child bond has survived JH’s removal from Mr S’s care. At some point in time – and I do not think it is necessary to stipulate when – Mr S ceased to be JH’s psychological father.”


In Re CP [Children’s Court of Victoria-Billings M, 08/10/2021] the child CP was 10y10m old.  The mother MO had 3 younger children whose father was FA.  However FA was not the biological father of CP.  A key contested issue in the case was whether FA fell within the definition of ‘parent’ in s.3(1) of the CYFA.  Counsel for FA & CP argued that FA was a ‘parent’ based on the ordinary meaning of a parent or based on the concept of a ‘psychological parent’.  Counsel for DFFH & MO argued that he was not, as he is not one of the ‘included persons’ in the definition and as there is a process for him to participate as a party.
CP was removed from her mother’s care when she was about 2m old and was placed on an IAO in the care of her maternal grandmother.  MO & FA commenced a relationship about 6-9m later.  When CP was 1y10m old she was returned to the care of MO & FA under a 12m joint supervision order (the predecessor of a FPO), the reports supporting the order confirming that FA’s relationship with MO was a “protective factor” in the child’s return to MO’s & FA’s care.  For the next 6½ years CP lived with MO & FA in the shared family home with FA’s 4 older children from a previous relationship and her 2 younger siblings whose father was FA.  In February-March 2019 MO & FA separated and CP left the family home with MO.  Shortly after that MO assaulted CP and then placed CP in the maternal uncle’s care.  On 03/04/2019 the current protection application was issued and CP remained with the maternal uncle on an IAO until 04/10/2019 when she was placed on an IAO in FA’s care where she has since remained.
In finding that FA was a ‘parent’ of CP within s.3(1) of the CYFA, Billings M referred to the judgments of the High Court in Masson v Parsons (2019) 266 CLR 554; [2019] HCA 21 at [54]-[55], of Baroness Hale of Richmond in In re G (Children) [2006] 1 WLR 2305 and of Hubble M in Re JH [2021] VChC 2 at [11]-[12] and held at [35]‑[40] & [43]-[44]:
[35] “Both the High Court and Her Honour Baroness Hale of Richmond note that the concept of parenthood in relation to the jurisdictions that they were determining is a matter of fact and degree to be determined according to the contemporary understanding of ‘parent’ and the relevant facts and circumstances of the case.
[36] It is asserted that FA ceased to be a parent upon his separation from MO.  This argument presumes that the parental relationship is solely determined by the relationship with the parent (the mother in this case) and not the relationship with the child.  If this analysis were correct the understanding of parent and parenting would exclude the child; that simply cannot be the case, especially in this jurisdiction where the child is at the forefront of the Court’s mind.
[37] … In most cases the joinder of a previous step-parent as a party is the appropriate course, however there is a narrow group of cases where a party can be viewed as a parent having regard to the contemporary definition of ‘parent’.
[38] A parent is defined in various dictionaries as ‘one that begets or brings forth offspring, a person who brings up and cares for another’ (Webster Dictionary), ‘a mother or father of a person, or someone who looks after a person in the same way that a parent does’ (Cambridge Dictionary).  Both of those definitions contemplate a parent being someone who is not simply linked by biology.
[39] The contemporary understanding of being a parent includes the concept of nurture and practical care over a period of time to meet the child’s full potential.   The facts and circumstances of each child before the Children’s Court is different.  Any decision must take into account those differences.   In the Court’s view, the definition of ‘parent’ in s.3 of the CYFA is inclusive rather than exhaustive and has the effect that in particular facts and circumstances a parent can be someone who does not fall into (a) to (g) of the definition. There is nothing in the definition of ‘parent’ in the CYFA which would evince an intention on the part of parliament to exclude either the common definition of parent or any contemporary conceptions of parenthood.
[40] The decision that a person is to be considered a parent notwithstanding that they fall outside the seven categories in the CYFA definition is one decided at the time of the application being determined and not at the time of separation or any other time in between.”
…
[43] “The relationship between CP and FA is a very strong example of a previous step-parent being considered a parent.  The evidence is clear:
· FA has been a parent to CP for almost all her life other than for the period prior to MO’s relationship with FA in late 2011 and for the period from March – October 2019 when in the care of the Maternal Uncle.
· That until separation which was for eight of CP’s first nine years MO consented to and encouraged the parent/child relationship between FA and CP…
· Pursuant to Orders of this Court both in 2012 and since October 2019, FA has parented CP.  Additionally, from the evidence the Court forms the view that CP was jointly parented by MO and FA when this Court was not involved from 2013 – 2019.  During those years two of her three siblings were born and they now reside with CP and FA.  A third sibling was born following separation and lives with MO.
· That the relationship between CP and FA has been of long duration and the Court forms the view that it has been longstanding, long lasting and entrenched and during that time a clear parent/child bond has developed and has been maintained.  This is further born out by CP’s own categorisation of FA as her Father and her comments to her independent counsellor...
· The evidence is that FA has parented CP and continues to do so in every practical and nurturing sense.  This is not a case where she is simply living with her mother’s former partner; she is in every sense living with a parent when her other parent is not able to have her in her care, having assaulted her in circumstances where there are extant charges.
[44] The legislation envisages that a person such as a former step-parent may be a party as they have a direct interest by virtue of the previous relationship.  This is not participating in the proceedings as a parent.  Many former step-parents will participate in proceedings as a party but not a parent.  To be classified as a parent the relationship must be more than simply by virtue of the previous relationship between the parent and step-parent.  The relationship must exist with the child and must be a practical, nurturing and caring parenting relationship.  There are cases where the parenting relationship may reduce or cease following the separation of a parent and their former partner and the parenting relationship may not exist at the time of a decision; this is not one of those cases.  CP has been living with FA and two of her three siblings for the last 2 years and has made it clear that she wishes to remain with him as her Father.  This is not a case where she has had nothing but limited contact or supervised contact with her former step-parent or where the step-parent has not fulfilled a parenting role.  This is not a case where her primary bond and attachment falls with another carer or another parent as is often the case when a parent and step-parent separate.  On all the evidence the only physically and emotionally available parent to CP is FA.”
[bookmark: _Hlk119328091]

In Re KT [Children’s Court of Victoria-Billings M, 04/11/2022] the child KT was 8y7m old.  He and his half-sister KA who is 6y4m old, live with KA’s father, PS, who was not biologically related to KT.  In declaring PS to be a ‘parent’ of KT within the meaning of s.3(1) and placing KT on a family preservation order in the care of PS, an outcome supported by DFFH and the best interests lawyer, Billings M said: “Dr X’s report does not raise any matters that would preclude a finding that PS be declared a parent in these proceedings and in fact the report provides much evidence as to why he should be considered a parent for these proceedings.”


In PAA v HJ (a pseudonym) [2023] VChC 1, a 16 year old Aboriginal child HJ – after being removed from his mother’s care – had had at least 10 foster care placements and had then been placed into residential care when he was 6 years old.  Subsequently, HJ had been in the care of a non-Aboriginal foster carer WG for 7 years before he was removed by PAA – an Aboriginal agency authorised under s.18 CYFA – in October 2021.  WG is also the carer of an older boy MW pursuant to a permanent care order.  The reason for HJ’s removal was the receipt by PAA of a report that WG had touched the penis of a 6 year old child in his care.  Based on evidence from the ensuing SOCIT investigation, Stead M held at [70] that “an objective appraisal of the investigation materials does not provide evidence of a sexual offence at any standard”.  In finding that WG was a psychological parent of HJ and placing HJ on a family preservation order in his care, Stead M said at [19]-[32] & [37]-[44]:
[19] “The inclusive concepts of parenthood in the definition are not exhaustive. Whether a person will be able to be determined to be a parent for the purposes of the Act will be a matter of evidence in each unique case.
[bookmark: _Hlk150510549][20] In Re G [2006] 1 WLR 2305 at [35] Baroness Hale of Richmond described the three main types of natural parenthood: genetic, gestational and psychological. It is her description of how psychological parenthood is established, with reference to the seminal work of Goldstein, Freud and Solnit, Beyond the Best Interests of the Child (1973), that is of most relevance to HJ’s and WG’s relationship:
‘The third is social and psychological parenthood: the relationship which develops through the child demanding and the parent providing for the child's needs, initially at the most basic level of feeding, nurturing, comforting and loving, and later at the more sophisticated level of guiding, socialising, educating and protecting. The phrase "psychological parent" gained most currency from the influential work of Goldstein, Freud and Solnit, Beyond the Best Interests of the Child (1973), who defined it thus:
"A psychological parent is one who, on a continuous, day-to-day basis, through interaction, companionship, interplay, and mutuality, fulfils the child's psychological needs for a parent, as well as the child's physical needs. The psychological parent may be a biological, adoptive, foster or common law parent."
[21] The reasoning of Baroness Hale was cited with approval by the High Court of Australia in Masson v Parsons [2019] HCA 21; (2019) 266 CLR 554 at [29], when considering the question of how parenthood is assessed:
‘The significance of her Ladyship's analysis for present purposes, however, is that, just as the question of parentage under the legislation with which she was concerned was one of fact and degree to be determined by applying contemporary conceptions of parenthood to the relevant circumstances, the question of whether a person qualifies under the Family Law Act as a parent according to the ordinary, accepted English meaning of "parent" is a question of fact and degree to be determined according to the ordinary, contemporary Australian understanding of "parent" and the relevant circumstances of the case at hand. The primary judge and the Full Court were correct so to hold.’
[22] There is a fourth type of parenthood – legal parenthood – that can arise from child protection orders, where the nurturing and legal decision-making aspects of parenthood are separated, such as occurs in care by Secretary or long-term care orders.
[23] To answer the question of whether the daily nurturing that WG has provided HJ over the 7 years he cared for him has created a psychological parent-child dyad requires seeing the relationship from HJ’s perspective.
[24] HJ is now 16 years old. He has invariably been described as a polite, kind and respectful young man by those who know him and have given evidence.
[25] The Police Interpose notes of HJ’s police interview on 20 October 2021 confirm that HJ has never been touched inappropriately by WG, and highlight at page 17 his positive parent – child connection to WG:
SB – How do you feel about [WG]?
HJ – I love him.
SB – Love him how?  Like a friend?  Like family?
HJ – Like a father.
[26] The strength of this relationship, and that it was one of parent and child in quality was acknowledged by the previous PAA case manager, who was planning to refer them for a permanent care assessment, 8 months prior to HJ being removed from WG’s care.
[27] HJ has also been described by his current carer (M) as wanting to return to WG’s care and having significant mood swings related to this. One such incident was recounted to Dr Z, the Children’s Court Clinical Psychologist: ‘[S]he had recently heard loud noises from his room, which she believed was due to him punching his computer chair. When prompted he told her that it was Father’s Day and [MW]’s birthday.’ M also told Dr Z that ‘[HJ] spoke about [WG] all the time, he considered [WG] as his dad’ she further advised that HJ doesn’t like PAA…he blames them for taking him away.’
[28] HJ’s current carer has raised her concerns about HJ’s wellbeing directly with Anglicare also.  In February this year, the carer informed Ms D of Anglicare that HJ “isn’t talking or sleeping.  [HJ] came out to [M] and said he can’t handle this anymore…being away from [WG]…He was crying.”  The carer was so worried about HJ that she thought she might neef to “hide all sharp objects”.
[29] During HJ’s clinical interview Dr Z noted (at [70], [72] & [73]):
‘HJ described living with WG as “Great. I saw him as a father”. When prompted as to what was great, he responded: “Just being there”. He described WG as “very supportive, always giving opportunities”, and gave examples of flying, and learning independent skills such as cooking and laundering. There was nothing that he wished for WG to do better or change. He expressed a desire to live with WG and did not believe there was anything needed to allow him to feel safe doing so.
When asked about his biological family, he stated “I don’t see my parents. I see [WG] as my parent and that’s it.” He had not spoken with his mother in over a year, and suggested that he did not desire any contact with her. The only family member he hoped to see was his sister S, who he had not seen recently (“as [WG] normally organises it”).
My family is just [WG] and [MW].”
[30] Psychologist Mr C saw HJ on 5 occasions and was spoken to by Dr Z as part of his assessment. He reported that HJ ‘idolised [WG], called him a father figure, anything spoken regarding [WG] was spoken very highly’.
[31] Since the first mention of the PAA application to revoke the long-term care order, HJ has sought to return to live with WG and MW and has opposed the making of a care by Secretary order. Such was the strength of his position that he sought and was a granted an order of the Court (in Bendigo) on 15 August 2022 for him to attend the Conciliation Conference personally, not just as is the usual case, via his legal representative.
[32] WG was joined as a party to these proceedings after the conciliation conference. HJ and his mother supported WG’s joinder application. This was the last occasion where HJ’s mother participated in these proceedings. HJ’s father has never participated.
…
[37] The opinion of Dr Z (at [96]) was that HJ has suffered significant harm in being removed from WG, being the only parental attachment figure he has:
‘For HJ to have been separated from his only parental figure (irrespective of whether the alleged abuse occurred), has been extremely destabilising for him, and likely increased his disconnection from family and culture.  A neuropsychological report from March this year describes him as experiencing a major depressive episode, cognitive decline, and social withdrawal in the context of ongoing separation from [WG].”
[38] Despite the strength of HJ’s desire to return home to WG, or at least have weekly contact with him until the Court case concluded, PAA refused to facilitate any contact until October 2022. When contact has been allowed to occur it has been under intense scrutiny, and has been suspended for lengthy periods for very minor matters. Despite this lack of contact, there has been no diminution of HJ’s desire to return to WG’s care, no tapering off in commitment to HJ from WG.
[39] Over the years, WG has facilitated HJ’s involvement in many activities and fostered his self-confidence and participation in activities of his interest such as flying lessons. WG understands that HJ has learning challenges, but he believes in his capacity to succeed – and HJ feels this love and support.
[40] Despite more than 2 years lapsing since HJ was in the daily care of WG, he still views him as his father, and MW as his brother. WG in his evidence demonstrated that the strong attachment is mutual. WG impressed as a man who loves HJ as a son.
[41] PAA have alleged that WG has been ‘grooming’ HJ. The current workers are unable to see the supportive commitment WG has shown to HJ. They hear criticism if WG asks if HJ, whom WG engaged in flying lessons to foster his dreams and motivate him to achieve academically, is still having lessons – they do not register that he is genuinely interested and share the goal of HJ becoming ‘the first Aboriginal pilot’.
[42] Counsel for PAA correctly conceded that the definition of ‘parent’ in the Children, Youth and Families Act 2005 does encompass psychological parents, but then submitted that the Court should not make such a finding as it would amount to a usurpation of the Aboriginal placement principles in the Act. This submission must be rejected as s.14 of the Act sets out the principles for placement considerations where a choice between parents of differing Aboriginal communities, or between an Aboriginal and non-Aboriginal parents, is in issue. S.14(1) requires that account be taken of the expressed wishes of the child in determining where they are placed. S.14(4) refers to where a child has Aboriginal and non-Aboriginal parents, and requires not only the Court, but the Secretary (and Authorised Agency under s.18), to place the child with the parent with whom it is in the best interests of the child to be placed.
[43] WG is very much a psychological parent to HJ, a reality even HJ’s mother accepts. I note that not only has she told PAA that she supports HJ’s wish to return to WG’s care, she previously attended Court to support WG being joined as a party to these proceedings.
[44] Accordingly, I make a finding under the definition of parent in s.3(1) of the Children, Youth and Families Act 2005 that WG is a parent of HJ.”


Section 10(3)(g) of the CYFA provides that consideration must be given – if relevant in a case – to the proposition that “a child is only to be removed from the care of his or her parent if there is an unacceptable risk of harm to the child”. In JKL (a pseudonym) v Secretary DFFH [2024] VSC 645 Judd J had accepted at [36] a narrow interpretation of ‘parent’ in s.10(3)(g) which had been conceded by DFFH:
“DFFH conceded that the term parent in s 10(3)(g) does not extend to the foster carers with whom a child is placed pursuant to a Care by Secretary order. While ‘parent’ is given a non-exhaustive definition in s 3 it is evident from the broader context of the Act that the term is intended to be limited to ‘natural’ or ‘legal’ parents and step parents.”
If that ruling is correct and was part of the ratio decidendi of the case it would follow that the non‑exclusive definition of ‘parent’ in s.3(1) of the CYFA is not sufficiently broad to incorporate the dicta of Baroness Hale of Richmond in In re G (Children) [2006] 1 WLR 2305 at 2316-2317 [33]-[37]; [2006] 4 All ER 241 at 252-253 – referred to with approval by the High Court in Masson v Parsons – that according to English contemporary conceptions of parenthood, “[t]here are at least three ways in which a person may be or become a natural parent of a child’ depending on the circumstances of the particular case: genetically, gestationally and psychologically.”
However, in DFFH v JKL (a pseudonym) & Ors [2025] VSCA 254 – discussed in detail in section 5.10.3 – the Court of Appeal (Niall CJ, Richards & Kenny JJA) concluded at [84] that neither ground of appeal should have been upheld by Judd J, that leave to appeal should be granted, the appeal allowed and the proceeding in the Trial Division dismissed. It follows that the permanent care order made by Hamilton M was confirmed. At [81]-[82] the Court of Appeal held:
[81] “In answer to the central complaint in ground 2, we are not persuaded that, in making the PCO, the magistrate treated the carers as the parents of the child for the purpose of the CYFA. As already observed, assessing the harm of taking VWX from the carers was important and concluding that the risk of such harm would be unacceptable did not carry with it any conclusion that the carers were being treated as the parents. Indeed, the magistrate’s use of the phrase ‘parental figures’ to describe the carers would have been incongruous if the magistrate considered them to be the parents.
[82] The magistrate appreciated that the mother was seeking to have VWX returned to her. The magistrate described the effect of this outcome as removal of the child from the carers. The use of the word ‘removed’ merely described the proposed change in care arrangements; it did not carry with it any conclusion that the carers were the child’s parents under the CYFA. Again, this is confirmed by the qualified language used by the magistrate, in noting that removal from the carers ‘would be as close as it gets’ to removing the child from ‘her parents and family’. The magistrate was clearly alive to the legal distinction between the child’s carers and the parents. The strength of the bond between the child and the carers did not lead the magistrate to elide the carers with parents.”

On one view, it is not clear that the Court of Appeal has endorsed the dicta of Judd J in paragraph [36] of her judgment when it said at paragraph [28] [emphasis added]:
“[T]he judge held — and it is not now in dispute — that the definition of ‘parent’ does not extend to the carers, but rather, is limited to ‘natural’ or ‘legal’ parents and step-parents.”

It is clear is that Hamilton M had not made a finding that the carers were the ‘psychological parents’ of JKL. She had merely accepted the evidence of the DFFH Principal Practitioner that “removing VWX from the carers ‘would be as close as it gets’ to removing her from her parents and family” and had observed that the carers were the “only parental figures [VWX] has known”. The Court of Appeal also stated – with apparent approval – at [61]:
[bookmark: fnB57]“The Secretary noted that neither party sought a finding in the Children’s Court proceedings that the carers were parents within the s.3 definition of the CYFA and the magistrate did not make any finding to that effect — referring to the carers as ‘parental figures’, but not as ‘parents’. In the same paragraph, the magistrate referred to the mother and the stepfather. This, they submitted in oral argument, demonstrates a clear recognition that the carers were not parents and were not being treated as parents — merely as ‘parental figures’.”

If – as seems probable from reading its judgment as a whole – the Court of Appeal was ruling that the definition of ‘parent’ is not in dispute in this appeal because it was not in dispute before Hamilton M – the breadth of the definition of ‘parent’ in s.3(1) of the CYFA – which underpins the cases referred to in this section 5.2.3 – will have to await a ruling by an appellate court in a case in which the breadth of the definition is actually in dispute.


The case of Re DE (a child) (29 November 2024) came before Whittle M to commence a contested hearing 5 days after the judgment of Judd J in JKL (a pseudonym) v Secretary DFFH [2024] VSC 645 was handed down. DE was a 5½ year old Aboriginal girl who had been living in the full time sole care of her maternal grandmother [MGM] pursuant to various Children’s Court orders for over 28 months until her removal when she was 4y5m old. Since then DE had been in at least 4 different placements. DFFH was seeking that DE be placed on a care by Secretary order [CBSO] under which it proposed that she would be “transitioned” into the care of a former stepmother to DE’s half-sister, a placement that had been endorsed by Lakidjeka. That was opposed by the MGM and the ICL, each of whom sought that the MGM be held to be a ‘psychological parent’ and that DE be placed in her care on a family preservation order [FPO]. Ultimately Whittle M found that MGM was a ‘psychological parent’ to DE.
Relying at [252]-[255] on the afore-mentioned dicta of Judd J in JKL (a pseudonym) v Secretary DFFH [2024] VSC 645 at [36] – which it asserted was binding on her Honour – DFFH had submitted at [252] that “whilst they do not dispute the availability of a ‘psychological parent’ under the CYFA they dispute its application in cases where the care of the child has been provided pursuant to ‘statutory intervention or authority’.” At [266]-[272] Whittle M rejected this DFFH submission:
[266] “Respectfully, I do not accept as implicit within the CYFA that a higher standard of caregiving is required for family members in circumstances where they are granted care as a consequence of statutory intervention. In my view, family members are given a special status under the CYFA, especially in circumstances where a child is unable to be cared for by their parent (s.10(3)(h) CYFA) and this status is not changed because they have been assessed as suitable to care by the Department or, for that matter, assessed as suitable to care by the Court, for example pursuant to s.263(1)(c) of the CYFA. In the context of Aboriginal families in particular, I view this interpretation as especially anathema to the Recognition Principles and Aboriginal Child Placement Principles: see ss.13 & 14 CYFA.
[267] The MGM is not just a department caregiver; she is DE’s maternal grandmother and a member of her family. DE’s placement with her MGM pursuant to interim orders, and thereafter at the discretion of the Department, does not change her familial bond. Any suggestion that it does represents an artificial distinction which does not pay any attention to the circumstances of the particular human relationship between DE and her grandmother.
[268] For the same reasons, I do not accept the characterisation of the MGM as a ‘statutory carer’ because of the manner in which DE came into her care. I fundamentally disagree with the proposition that the fact of statutory intervention dictates the nature of a relationship between a child and their carer. That proposition has the potential to dehumanise the family relationship. In determining a child’s best interests, the CYFA prioritises and promotes that child’s connection and relationship to parents, family and people of significance in ss.10(3)(b), 10(3)(h) & 10(3)(k) CYFA. This priority given to connection and relationships is given irrespective of the fact of statutory intervention or the nature of the protection order imposed.
[269] The nature of any relationship between a child and their carer must turn on the facts in any particular case.
[270] I agree that there are relevant factors that will usually be considered, and refer to the decision of Magistrate Hubble in Re JH [2021] VChC 2, which provides the following helpful list of matters for consideration:
· whether the biological parent consented to and encouraged a parent-like relationship between the putative parent and the child;
· whether the putative parent lived with the child for an extended period of time;
· whether the putative parent assumed some or all of the obligations of parenting, including providing care and support;
· whether the relationship existed long enough to build a bond between the adult and child;
· whether the child views the adult as a parent.
[271] With respect to DE, the evidence is clear:
· The MGM was the sole primary carer for DE for over 28 months from when she was 25 months old until 4 years and 5 months and this represented a substantial period of time in DE’s life.
· As a result of the MGM providing sole care for DE for over 28 months, DE formed a primary attachment to the MGM which was observed and confirmed by services, the Children’s Court Clinic and the Department. I note that during the consult between the Department and Take Two on 9.11.2023, the notes reflect the following concession ‘Primary attachment would likely be with MGM given the length of the placement.’
· DE’s bond and attachment with the MGM has not weakened, due in large part to the MGM’s steadfast commitment to attending contact, notwithstanding it involves her travelling via public transport from regional NSW to Victoria every week.
· DE’s bond and attachment with her MGM.
· DE views her MGM as a primary carer, consistent with her being a parent and consistent with DE’s recurringly expressed wishes to live with DE (including to the Children’s Court clinician).
[272] But in determining what is in the best interests of a particular child, the Court simply cannot treat as if it were irrelevant evidence about the existence and nature of an attachment relationship between a child and an adult simply because the relationship originally commenced pursuant to a decision by a statutory authority (including a court) rather than in some other way. It is my strong view that to do so:
· is not consistent with one of the purposes of the CYFA, namely ‘to provide for the protection of children’ under s.1(b) CYFA; and
· would fly in the face of Part 1.2 of the CYFA; and
· in this case would be far from being in DE’s best interests.”
For the reasons set out in [276]-[285] – concluding at [283]-[285] – Whittle M found that she was not bound by the decision of Judd J in JKL (a pseudonym) v Secretary DFFH [2024] VSC 645:
[283] “[Judd J] adopted a narrow definition of parent, although no reasons or reference to case law were provided. I am satisfied that her Honour’s dicta in relation to the definition of ‘parent’ is appropriately characterised as non-binding obiter dicta.
[284] Ultimately, in upholding ground two, Her Honour found that the learned Magistrate erred in treating the carers as if they were parents, for the purposes of s10(3)(g).
[285] In the event I am incorrect with respect to this issue, I am satisfied that the present case is distinguishable based on:
· the type of application contemplated by the Court (JKL involved an application for a permanent care order to foster carers, whereas the current application involves an application for a CBSO under s.289(1C) – under such an application, the Court has power, in an appropriate case, to make one of 5 other orders);
· the decision of JKL did not turn on whether the carers were ‘psychological parents’;
· [in JKL] no finding has been made or was required to be made by the Children’s Court on the issue of ‘psychological parent’.”
Ultimately, on 20 December 2024 Whittle M placed DE on a FPO in the care of her MGM, being satisfied that it was in DE’s best interests to do so.


There is a large amount of case law from other jurisdictions on the issue of the expanded concept of parenthood. The American cases primarily focus on “visitation rights”.

In Matter of Alison D. v. Virginia M., 77 N.Y.2d 651 the Court of Appeals of New York had held in 1991 that, in an unmarried couple, a partner without a biological or adoptive relation to a child was not that child's “parent” for purposes of standing to seek custody or visitation under Domestic Relations Law § 70(a), notwithstanding their “established relationship with the child”.  However, in Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1 [30/08/2016] the Court of Appeals of New York overruled Alison D., saying:
“We agree that, in light of more recently delineated legal principles, the definition of ‘parent’ established by this Court 25 years ago in Alison D. has become unworkable when applied to increasingly varied familial relationships. Accordingly, today, we overrule Alison D. and hold that where a partner shows by clear and convincing evidence that the parties agreed to conceive a child and to raise the child together, the non-biological, non-adoptive partner has standing to seek visitation and custody under Domestic Relations Law § 70.”

In Middleton v Johnson 368 S.C. 581 (S.C. Ct. App. 2006) the South Carolina Supreme Court held that the mother's ex‑boyfriend had standing to seek visitation where, for nearly ten years, mother had fostered a parent-child relationship between ex-boyfriend and child and had ceded a large part of her parental responsibility to him, including having child live with ex-boyfriend about half the time, and the ex-boyfriend had functioned as child's parent.  At pp.594-605 Hearn CJ discussed what he labelled the “Psychological Parent Doctrine” in the context of a number of associated cases, ultimately holding at pp.604-5:
“Based on the overwhelming evidence in the record, we reverse the family court's finding that Middleton was not Josh's psychological parent. Middleton's absence from Josh's life has caused and will continue to cause significant harm to Josh…
Accordingly, we reverse the order of the family court and remand the action so that a suitable visitation schedule can be established as expeditiously as possible. Because we find Josh is suffering from Middleton's absence, we order that visitation between Middleton and Josh resume on a schedule of one weekend per month, beginning in the month of May 2006, until a final hearing can be scheduled.”

The following American cases also contain a discussion of the concept of psychological parenthood:
· VC v MJB 748 A.2d 539 (Supreme Court of New Jersey – 2000);
· In re L.H., No. 17-0102 (West Virginia Supreme Court of Appeals – 2000);
· Evans v McTaggart 88 P.3d 1078 (Supreme Court of Alaska – 2004);
· In re Custody of H.S.H.-K 193 Wis. 2d 649 (Supreme Court of Wisconsin – 1995).

[bookmark: _5.3_Jurisdiction_&][bookmark: B53]5.3	Jurisdiction & Applications

The Family Division of the Court has jurisdiction to hear and determine each of the primary and secondary applications relating to the protection of children set out in paragraphs 5.3.1 & 5.3.2 below.  Most of these are listed in s.515(1) of the CYFA but five of the secondary applications appear to have been accidentally omitted from that section.

[bookmark: _Hlk149223966]The total number of primary and secondary child protection applications initiated, finalised and pending in each region are listed in the following table.

	FINANCIAL YEAR 
	2021/22
	2022/23
	2023/24

	COURT REGION 
	Initiated
	Finalised
	Pending
	Initiated
	Finalised
	Pending
	Initiated
	Finalised
	Pending

	Barwon SW
	1338
	1229
	298
	1304
	1106
	265
	1237
	956
	320

	Gippsland
	1354
	1201
	290
	1589
	1400
	279
	1600
	1185
	451

	Grampians
	1185
	1258
	243
	1073
	998
	210
	908
	779
	224

	Hume
	1476
	1252
	331
	1350
	984
	410
	1472
	1082
	530

	Loddon Mallee
	1727
	1566
	440
	1687
	1543
	418
	1468
	1261
	427

	Broadmeadows
	1837
	1991
	527
	1697
	1646
	503
	1705
	1388
	726

	Dandenong*
	–
	–
	–
	499
	366
	407
	1984
	1476
	643

	Melbourne
	4697
	6954
	2483
	4811
	6635
	1879
	4318
	5086
	1826

	Moorabbin
	3060
	2203
	743
	2463
	1926
	386
	1379
	1171
	504

	STATEWIDE
	16674
	17654
	5355
	16473
	16604
	4757
	16071
	14384
	5651

	* Dandenong March–June 2023.  Earlier Dandenong figures are included in the Moorabbin figures.



In addition, under s.515(2) of the CYFA the Family Division also has jurisdiction:
· given by Schedule 1 – or by an interstate law within the meaning of Schedule 1 – involving the transfer of child protection orders and proceedings between Victoria and another Australian state or territory or between Victoria and New Zealand; and
· given by the Family Violence Protection Act 2008 [‘FVPA’], the National Domestic Violence Order Scheme Act 2016, the Personal Safety Intervention Orders Act 2010; and 
· given by the Vexatious Proceedings Act 2014 in relation to intervention order legislation within the meaning of that Act.

Further, although the matter is not entirely clear, the writer’s preferred view is that the CCV has jurisdiction under s.69J Family Law Act 1975 (Cth) [‘FLA’] and s.515(4) CYFA to hear and determine matters under Part VII FLA.  However, for the moment the only jurisdiction which the CCV is exercising in practice under the FLA is that under s.68R, namely in certain circumstances to revive, vary, discharge or suspend an FLA contact order in proceedings under the FVPA to make or vary a family violence intervention order.  For further details see sections 4.3.2 & 6FV.13.3 of these Research Materials.
[bookmark: _Hlk129872846]
[bookmark: _5.3.1_Primary_Applications][bookmark: _Toc30655113][bookmark: _Toc30655370][bookmark: _Toc30657048][bookmark: _Toc30661797][bookmark: _Toc30666485][bookmark: _Toc30666715][bookmark: _Toc30667890][bookmark: _Toc30669268][bookmark: _Toc30671484][bookmark: _Toc30674011][bookmark: _Toc30691233][bookmark: _Toc30691606][bookmark: _Toc30691986][bookmark: _Toc30692745][bookmark: _Toc30693124][bookmark: _Toc30693502][bookmark: _Toc30693880][bookmark: _Toc30694261][bookmark: _Toc30698850][bookmark: _Toc30699228][bookmark: _Toc30699613][bookmark: _Toc30700768][bookmark: _Toc30701155][bookmark: _Toc30743766][bookmark: _Toc30754589][bookmark: _Toc30757029][bookmark: _Toc30757577][bookmark: _Toc30757977][bookmark: _Toc30762738][bookmark: _Toc30767392][bookmark: _Toc34823409]5.3.1	Primary Applications
Proceedings involving the protection of a child are initiated in the Family Division of the Court by filing in the Court – pursuant to s.214 of the CYFA – one of five primary applications on the relevant prescribed form [contained in the Children, Youth and Families (Children’s Court Family Division) Rules 2017 [S.R. No.20/2017]:
	
	PRIMARY APPLICATION
	CYFA SECTIONS
	FORM

	1
	Application for temporary assessment order
	515(1)(g), 228-229
	1

	2
	Protection application
	515(1)(b), 162, 240-243
	10

	3
	Irreconcilable difference application
	515(1)(c) & 259-261
	11

	4
	Application for permanent care order 
	515(1)(d) & 320
	33

	5
	Application for therapeutic treatment order
	515(1)(e) & 246
	4



[bookmark: _5.3.2_Secondary_Applications][bookmark: _Toc30655114][bookmark: _Toc30655371][bookmark: _Toc30657049][bookmark: _Toc30661798][bookmark: _Toc30666486][bookmark: _Toc30666716][bookmark: _Toc30667891][bookmark: _Toc30669269][bookmark: _Toc30671485][bookmark: _Toc30674012][bookmark: _Toc30691234][bookmark: _Toc30691607][bookmark: _Toc30691987][bookmark: _Toc30692746][bookmark: _Toc30693125][bookmark: _Toc30693503][bookmark: _Toc30693881][bookmark: _Toc30694262][bookmark: _Toc30698851][bookmark: _Toc30699229][bookmark: _Toc30699614][bookmark: _Toc30700769][bookmark: _Toc30701156][bookmark: _Toc30743767][bookmark: _Toc30754590][bookmark: _Toc30757030][bookmark: _Toc30757578][bookmark: _Toc30757978][bookmark: _Toc30762739][bookmark: _Toc30767393][bookmark: _Toc34823410]5.3.2	Secondary Applications
There are seventeen categories of secondary applications which can be initiated in the Family Division by filing the application in the Court [s.214 of the CYFA]:
	
	SECONDARY APPLICATION
	CYFA SECTIONS
	FORM

	1
	Application for an interim accommodation order
	515(1)(a) & 262
	---

	2
	Application for care by Secretary order
	515(1)(ca) & 289(1A)
	23

	3
	Application for a long-term care order
	515(1)(cb) & 290(1A)
	25

	4
	Application for a therapeutic treatment (placement) order
	515(1)(f) & 252
	6

	5
	Application to revoke:

	
	· a therapeutic treatment order
	515(1)(h)(i) & 258
	8

	
	· a therapeutic treatment (placement) order
	515(1)(h)(ii) & 258
	8

	
	· a temporary assessment order
	515(1)(h)(iii) & 235
	3

	
	· an undertaking – protective intervention
	273
	18

	
	· an undertaking – protection order
	279
	19

	
	· a family preservation order or a family reunification order
	515(1)(j) & 304
	28

	6
	Application to revoke:

	
	· a care by Secretary order
	515(1)(l) & 305
	30

	
	· a long-term care order
	515(1)(l) & 306
	31

	
	· a permanent care order
	515(1)(j) & 326
	35

	7
	Application for leave to make an application to vary or revoke a permanent care order
	515(1)(j)(iii) & 326(1)(b)
	36

	8
	Application to vary:

	
	· a temporary assessment order
	515(1)(h)(iii) & 235
	3

	
	· an interim accommodation order
	515(1)(i) & 268
	15

	
	· an undertaking
	273 & 279
	19

	
	· a family preservation order or a family reunification order
	515(1)(j) & 300
	28

	
	· a family reunification order without serving notice
	515(1)(j) & 300A
	28

	
	· a permanent care order
	515(1)(j) & 326
	35

	
	· a therapeutic treatment/TT(placement) order
	515(1)(h)(i)/(ii) & 257
	8

	9
	Application to breach:

	
	· an interim accommodation order
	515(1)(m) & 269
	16 | 17

	
	· a family preservation order
	312-316
	37

	10
	Application for a new interim accommodation order 
	515(1)(a) & 270
	14 | 15

	11
	Application to extend:

	
	· an interim accommodation order
	515(1)(a) & 267
	---

	
	· a family preservation order, a family reunification order or a care by Secretary order
	515(1)(k) & 293
	27

	
	· a therapeutic treatment order or therapeutic treatment (placement) order
	255
	9

	12
	Application for an order regarding the exercise of any right, power or duty vested in a person as a person with joint parental responsibility for a child
	515(1)(n) & 325
	---

	13
	Application for an order arising out of a child protection proceeding transferred to the Count under an interstate law
	515(1)(o) & Schedule 1
	---
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	Application to include conditions in a family preservation order (where a care by Seretary order is taken to be a family preservation order)
	289A(3)
	32

	15
	Application to restrict access to a report
	556, 559, 566, 570
	38

	16
	Applications for any of the 13 types of search warrants
	237, 241–243, 247, 247A, 261, 268–270, 313–315, 598
	39

	17
	Application under s.534 re publication of proceeding
	534
	42



Although it is not expressly stated in the CYFA, it seems clear that an application for a care by Secretary order under s.289(1A) and an application for a long-term care order under s.290(1A) are both secondary applications in the sense that they contemplate that there is a current child protection order in force.  This is expressly indicated in the Explanatory Memorandum to Act No.8/2016 which states that each “order may be made on the application of the Secretary when a protection order is in force in respect of a child”.  This view is also supported by the existence of–
· ss.289(1B) & 290(1B) which keep alive a protection order applying to a child at the date of the application; and
· ss.289(1C) & 290(1C) which provide that the Court may make an alternative order in each case, if satisfied that the grounds for the finding under s.274 (that the child is in need of protection) still exist.

[bookmark: _5.3.3_No_inconsistency]5.3.3	No inconsistency between Migration Act 1958 (Cth) & CYFA provisions
The case of The Secretary of the Department of Health and Human Services v AA and AB [2017] VSC 34 involved the determination by Cavanough J of a special case stated by Judge Chambers under s.533 of the CYFA.  The questions reserved were:
1. Is s.241 of the CYFA invalid pursuant to s.109 of the Commonwealth Constitution, to the extent that it authorised the Secretary to take the child into emergency care while the child was an unlawful non-citizen and the subject of residence determination under s.197AB of the Migration Act 1958 (Cth)?
2. Is s.267 of the CYFA (when read with ss.262 and 263 of the CYFA) invalid pursuant to s.109 of the Commonwealth Constitution, to the extent that it authorises the Children’s Court to extend the 5th IAO while the child is:
(a) an unlawful non-citizen; or
(b) the subject of residence determination?
3. Is s.280 of the CYFA (when read with ss.262 and 263 of the CYFA) invalid pursuant to s.109 of the Commonwealth Constitution, to the extent that it authorises the Children’s Court to make a protection order in relation to the child while the child is:
(a) an unlawful non-citizen; or
(b) the subject of residence determination?
Cavanough J answered all three questions “No”, holding that there was no inconsistency between the relevant provisions of the CYFA and the relevant provisions of the Migration Act 1958 (Cth) and hence there was no inconsistency (whether ‘direct inconsistency’, ‘covering the field inconsistency’ or ‘operational inconsistency’) between the State and the Commonwealth legislation.  Accordingly the relevant provisions of the CYFA were not invalid.  At [157]-[159] Cavanough J said:
[157] “As to Question 1 in particular, s 241 of the CYFA is not invalid to the extent inquired after, in short because there is nothing in the Migration Act inconsistent with s 241 itself and because, so far as action was taken by the Secretary’s delegate to place AB in emergency care pursuant to s 241, the Commonwealth authorities took no step to interfere with that action.  Hence there was and is no ‘operational inconsistency’ vis-à-vis the administration of the Migration Act.  It is unnecessary to decide whether there are other reasons why s 241 is not invalid to the extent inquired after.
[158] As to Question 2, s 267 of the CYFA (when read with ss 262 and 263 of the CYFA) is not invalid to the extent inquired after, in short because, once again, there is nothing in the Migration Act inconsistent with s 267 (as so read) itself, and because the power of the Children’s Court to make an order extending the fifth interim accommodation order is completely unaffected by the fact that AB is an unlawful non-citizen and completely unaffected by the fact that she is ‘the subject of the residence determination’.  Nothing in the material before the Court gives the slightest indication that there is likely to be any clash between an order for the extension of the fifth interim accommodation order and the administration of the Migration Act in relation to AB.  Nor is there any basis for considering that the putting into effect of an extension of the fifth interim accommodation order would or might involve ‘operational inconsistency’ vis-à-vis the administration of that Act. It is unnecessary to decide whether there are other reasons why s 267 of the CYFA (read with ss 262 and 263) is not invalid to the extent inquired after.
[159] As to Question 3, s 280 of the CYFA is not invalid to the extent inquired after, in short because, yet again, there is nothing in the Migration Act inconsistent with s 280 and because the power of the Children’s Court to make a supervision order (or, now, a family preservation order) is completely unaffected by the fact that AB is an unlawful non-citizen and completely unaffected by the fact that she is ‘the subject of the residence determination’.  Yet again, there is nothing in the material before the Court to give the slightest indication that there is likely to be any clash between the making of a supervision order (or, now, a family preservation order) in respect of AB and the administration of the Migration Act in relation to AB.  Nor is there any basis for considering that the putting into effect of a supervision order/family preservation order in respect of AB would or might involve ‘operational inconsistency’.  It is unnecessary to decide whether other reasons lead to the same result.”

[bookmark: _5.4_Temporary_assessment][bookmark: B54]5.4	Temporary assessment order
A temporary assessment order [‘TAO’] enables the Secretary to gather certain specific information in relation to a child who is suspected to be, or to be likely to be, in need of protection prior to deciding whether or not to issue a protection application.  The relevant statutory provisions are in ss.228-239 of the CYFA.

[bookmark: _5.4.1_Application][bookmark: B541]5.4.1	Application
The Secretary or the principal officer of an authorised Aboriginal agency may apply to the Court for a temporary assessment order in respect of a child if the applicant–
(a)	has a reasonable suspicion that the child is, or is likely to be, in need of protection; and
(b)	is of the opinion that further investigation and assessment of the matter is warranted; and
(c)	is of the opinion that the investigation and assessment cannot properly proceed unless a TAO is made.
The application may be made upon notice to child and parents [s.228] or without notice if the applicant is satisfied that the giving of notice is inappropriate in the circumstances [s.229].  Any such notice must be issued out of the Court [s.228(4)(a)].  The Court may grant leave for the application to be dealt with without notice if satisfied that it is appropriate to do so [s.229(3)].
An application for a TAO cannot be made if a protection order is in force in respect of the child or an application for a protection order has been made but has not been determined [ss.228(3) & 229(2)].

[bookmark: _5.4.2_Procedure_for][bookmark: B542]5.4.2	Procedure for hearing of application
No procedure is set out in the CYFA or the regulations governing the hearing of an application for a TAO.  It is the writer’s view that the making of a TAO is a judicial, not an administrative, function and so the application must be heard in open Court.  While ss.215(1)(b) & 215(1)(d) permit the Court to proceed without regard to legal forms and to dispense with the rules of evidence, the writer is of the view that the Court is likely to require an application for a TAO to be supported by evidence on oath or affidavit.  If the latter, the deponent will almost certainly be required to attend at the hearing of the application to answer questions by the presiding judicial officer and, in the case of an application on notice, by the parent, carer and/or child or by their legal representatives.

[bookmark: _5.4.3_Matters_to][bookmark: B543]5.4.3	Matters to be considered by the Court
Section 230 provides that in deciding whether or not to make a TAO, the Court must consider–
(a)	whether there is information or evidence that would lead to a person having a reasonable suspicion that the child is, or is likely to be, in need of protection; and
(b)	whether a further investigation and assessment of the matter is warranted; and
(c)	whether the Court is satisfied that the investigation and assessment cannot properly proceed unless a TAO is made; and
(d)	whether the proposed investigation or assessment is likely to provide relevant information that is unlikely to be obtained elsewhere; and
(e)	whether any distress the investigation or assessment is likely to cause the child will be outweighed by the value of the information that might be obtained; and
(f)	any other matter that the Court considers relevant.

[bookmark: _5.5.4_Pre-conditions_for][bookmark: B544]5.4.4	Pre-conditions for making of TAO
The Court may only make a TAO if it is satisfied of the three matters set out in s.231–
(a)	the making of the TAO is in the best interests of the child; and
(b)	it is necessary for the applicant to assess whether the child is in need of protection; and
(c)	the applicant cannot properly carry out the investigation or assessment unless the TAO is made.

[bookmark: _5.4.5_What_TAO][bookmark: B545]5.4.5	What TAO may provide for
Section 232(1), read in conjunction with ss.233 & 234, permits a TAO to provide for any one or more of the following–
· Entry to premises: Authorise the Secretary to enter the premises where the child is living and/or require the parent or carer to permit the Secretary so to enter;
· Interview: Require the parent or carer of the child to permit the Secretary to interview the child and to take the child to a place determined by the Secretary for that interview and/or require the parent or carer to attend an interview with the Secretary and, subject to the privilege against self-incrimination and legal professional privilege, to answer any questions put in the interview;
· Medical examination:  Authorise the examination of the child by a registered medical practitioner or registered psychologist unless the medical practitioner or psychologist is of the opinion that the child has sufficient understanding to give or refuse consent to the examination and the child refuses that consent; may also direct parent or carer to permit the Secretary to take the child for that medical examination and authorise the results of the medical examination to be given to the Secretary;
· Directions/Conditions:  Give any direction or impose any conditions that the Court considers to be in the best interests of the child.

[bookmark: _5.4.6_Report][bookmark: B546]5.4.6	Report
A TAO must direct the Secretary to provide a report about the outcome of the investigation or assessment by a date specified in the order [s.232(4)].
Section 238(2) requires the report to set out–
(a)	details of any action taken by the Secretary under the order; and
(b)	the results of the investigation and assessment; and
(c)	any other information that the Secretary considers ought to be provided to the Court or that the Court directs to be included in the report.
Section 238(3) requires the Secretary, unless otherwise directed by the Court, to cause a copy of the report to be given to each of the following–
· the child the subject of the report and his/her legal representatives;
· the parent and his/her legal representatives; and
· any other person specified by the Court.

[bookmark: _5.4.7_Duration][bookmark: B547]5.4.7	Duration
A TAO made on notice remains in force for a period not exceeding 21 days beginning on the date of the order that is specified in the order [s.236(1)].
A TAO made without notice remains in force for a period not exceeding 10 days beginning on the date of the order that is specified in the order [s.236(2)].
A TAO cannot be extended [s.236(3)] except in the special circumstances detailed in s.236(4).

[bookmark: _5.4.8_Application_for][bookmark: B548]5.4.8	Application for variation or revocation of an ex parte TAO
If a TAO has been made without notice to the child and the parent of the child, s.235(1) empowers the child or the parent to apply at any time to the Court for the variation or revocation of the TAO.  The applicant must serve a copy of the application on the Secretary and each other party to the TAO a reasonable time before the hearing of the application [s.235(2)].  The Court must hear such application expeditiously [s.235(3)] and may vary the TAO, revoke it or dismiss the application [s.235(4)].

[bookmark: _5.4.9_Appeal][bookmark: B549]5.4.9	Appeal
If the Court makes an TAO or dismisses an application for an TAO in respect of a child–
(a)	the child; or
(b)	a parent of the child; or
(c)	the Secretary–
may appeal to the Supreme Court against the order or the dismissal [s.239(1)].
If the Court makes an order dismissing an application by the Secretary for leave for the ex parte hearing of an application for a TAO, the Secretary may appeal to the Supreme Court against that dismissal [s.239(2)].  The powers of the Supreme Court on the appeal are in ss.239(3) & 239(4).

[bookmark: _5.4.10_Statistics][bookmark: B5410]5.4.10	Statistics
From 01/10/2007 – when the order first became available – to 30/06/2019 there were 120 TAOs made.
	TAOs
	2019/20
	2020/21
	2021/22
	2022/23
	2023/24
	2024/25
	2025/26
	2026/27
	2027/28

	MADE
	16
	13
	18
	40
	20
	
	
	
	


[bookmark: _5.5_Protection_application][bookmark: B55]
5.5	Protection application

The principal way in which a case involving allegations of child abuse is commenced in the Court is by a protection application being filed with the Court by a protective intervener.  In DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [185] Bell J described protection applications as “statutory proceedings for the best interests of the child, akin to that of the traditional parens patriae jurisdiction and not for the resolution of the private legal rights of those involved. Such proceedings are neither inter partes nor adversarial in the ordinary sense that judicial proceedings usually are.”

 Section 181 of the CYFA provides that the following persons are protective interveners:
(a) the Secretary to DFFH or his or her nominee [see also s.17];
(b) all members of the police force.
Notwithstanding s.181(b) and an identical provision in s.64(2)(b) of the Children and Young Persons Act 1989 (Vic) [‘the CYPA’], a protocol has been in place since 1992 between DFFH and Victoria Police, the effect of which is that only delegates of the Department act as protective interveners in Victoria.

Most protection applications are initiated by a protective intervener as a consequence of a report of suspected child abuse received by the Department.  Very occasionally the trigger may be a referral from the Criminal Division of the Court under s.349(1) of the CYFA.

There are two alternate mechanisms for protective intervention, the choice depending on the surrounding circumstances, in particular the magnitude of the perceived risk, the parental attitude to voluntary compliance with DFFH requests or directions and the nature of the alleged harm:
· Notice: A notice is served on the parent and, if the child is at least 12 years old, on the child stating that a protection application in respect of the child will be made to the Court [ss.240(1)(a) & 243].
· Apprehension and placement in emergency care: The child is placed in emergency care by the protective intervener, either with or without a warrant, pending the hearing of a protection application [ss.240(1)(b) & 241-242].  In such a case the Court must hear an application for an interim accommodation order as soon as practicable and in any event within one working day after the child was placed in emergency care.  Unless the Court hears such an application within 24 hours after the child was placed in emergency care, a bail justice must hear an application for an interim accommodation order in respect of the child as soon as possible within that period of 24 hours.
	[bookmark: _Hlk148965442][bookmark: _Hlk148965491]
PERCENTAGE BY EMERGENCY CARE
	2005
/06
	2006
/07
	2007
/08
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13

	
	51.8%
	54.8%
	62.7%
	64.3%
	66.7%
	64.0%
	67.6%
	67.8%

	% EMERGENCY CARE
	2013
/14
	2014
/15
	2015
/16
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	2023
/24

	
	71.5%
	71.3%
	72.1%
	81.7%
	88.8%
	90.2%
	92.5%
	90.8%



If, other than under s.172(3), a child is placed in emergency care or apprehended without a warrant and an application is to be made to the Court in respect of the child, s.587 of the CYFA imposes an obligation on the person who placed the child in emergency care or apprehended the child to file a notice in the Court as soon as possible after doing so and before the application is made, setting out the grounds for placing the child in emergency care or apprehending the child.

[bookmark: _5.5.1_Grounds_for][bookmark: B551][bookmark: _Toc30757032][bookmark: _Toc30757580][bookmark: _Toc30757980][bookmark: _Toc30762741][bookmark: _Toc30767395][bookmark: _Toc34823412]5.5.1	Grounds for initiating protection proceedings
A protection application [Form 10] is a notice alleging that a child is in need of protection on any one or more of the 6 grounds set out in s.162(1) of the CYFA.  Since these grounds are in identical terms to those which were in s.63 of the CYPA, the case law on that section is equally relevant to its predecessor s.162(1) of the CYFA:
	CYFA/s.162(1)
	PRE-REQUISITES

	(a)
	Abandonment:
	The child has been abandoned by his or her parents and after reasonable inquiries:
(i) 	the parents cannot be found; and
(ii)	no other suitable person can be found who is willing and able to care for the child.

	Note:  All 3 pre-requisites must be made out before a finding can be made on this ground.  It is not sufficient that the child has been abandoned if there is another suitable person willing and able to care for the child.

	(b)
	Death or Incapacity:
	The child's parents are dead or incapacitated and there is no other person willing and able to care for the child.

	Note: Both pre-requisites must be made out before a finding can be made on this ground: see Re CL [ChCV, 05/02/2021] at p.16.  Incapacity is frequently a consequence of the custodial parent being admitted to a psychiatric hospital as an inpatient or having a drug overdose.

	(c)
	Physical abuse:
	The child has suffered, or is likely to suffer, significant harm as a result of physical injury and the child's parents have not protected, or are unlikely to protect, the child from harm of that type.

	(d)
	Sexual abuse:
	The child has suffered, or is likely to suffer, significant harm as a result of sexual abuse and the child's parents have not protected, or are unlikely to protect, the child from harm of that type.

	· In relation to a finding of unacceptable risk of sexual abuse see M v M (1988) 166 CLR 69.
· In relation to proof of sexual abuse, see Re W (Sex Abuse: Standard of Proof) [2004] FamCA 768; Re W Abuse Allegations; Expert Evidence (2001) FLC 93-085; DHHS v County Court [2018] VSC 322
· The meaning of ‘sexual abuse’ is discussed further in section 5.5.6.

	(e)
	Emotional/
psychological abuse:
	The child has suffered, or is likely to suffer, significant emotional or psychological harm of such a kind that the child's emotional or intellectual development is, or is likely to be, significantly damaged and the child's parents have not protected, or are unlikely to protect, the child from harm of that type.

	(f)
	Neglect:
	The child's physical development or health has been, or is likely to be, significantly harmed and the child's parents have not provided, arranged or allowed the provision of, or are unlikely to provide, arrange or allow the provision of, basic care or effective medical, surgical or other remedial care.

	Note:  Most cases involving a failure to provide basic care involve chronically filthy homes.  Cases of failure to provide appropriate medical &c. care are fairly uncommon and sometimes involve a parent with a moral or religious objection to contemporary medical procedures.



[bookmark: _5.5.2_Actual_or][bookmark: B552][bookmark: _Toc30657051][bookmark: _Toc30661800][bookmark: _Toc30666488][bookmark: _Toc30666718][bookmark: _Toc30667893][bookmark: _Toc30669271][bookmark: _Toc30671487][bookmark: _Toc30674014][bookmark: _Toc30691236][bookmark: _Toc30691609][bookmark: _Toc30691989][bookmark: _Toc30692748][bookmark: _Toc30693127][bookmark: _Toc30693505][bookmark: _Toc30693883][bookmark: _Toc30694264][bookmark: _Toc30698853][bookmark: _Toc30699231][bookmark: _Toc30699616][bookmark: _Toc30700771][bookmark: _Toc30701158][bookmark: _Toc30743769][bookmark: _Toc30754592][bookmark: _Toc30757033][bookmark: _Toc30757581][bookmark: _Toc30757981][bookmark: _Toc30762742][bookmark: _Toc30767396][bookmark: _Toc34823413]5.5.2	Actual or likely harm
Each of the grounds of physical abuse [s.162(1)(c)], sexual abuse [s.162(1)(d)], emotional/psychological abuse [s.162(1)(e)] and neglect [s.162(1)(f)] may be proved on the basis of:
· actual harm; and/or
· likelihood of harm.
New s.162(2) provides that for the purposes of ss.162(1)(c) to 162(1)(f) the harm may be constituted by a single act, omission or circumstance or accumulate through a series of acts, omissions or circumstances.
The rationale for this two-limbed system [i.e. (1) past or present harm or (2) likely future harm] is clear and was explained in the Second Reading Speech for the CYPA [08/12/1988, p.1152] as follows:
"The proposed legislation introduces revised grounds for protection applications, similar to those proposed by the Carney report, but expanded to include the probability that a child will be harmed, so that protective intervention can be initiated, where appropriate, before a child has actually been harmed."
In providing protection for children from likely future abuse as well as in relation to past abuse, both the CYPA and the CYFA are similar to s.31 of the Children Act 1989 (Eng).  A much greater proportion of protection applications in Victoria are based on allegations of likelihood of harm than of actual harm.

[bookmark: _5.5.3_Proof_of][bookmark: _5.5.3_Determination_of][bookmark: B553][bookmark: _Toc34823414][bookmark: _Toc30657052][bookmark: _Toc30661801][bookmark: _Toc30666489][bookmark: _Toc30666719][bookmark: _Toc30667894][bookmark: _Toc30669272][bookmark: _Toc30671488][bookmark: _Toc30674015][bookmark: _Toc30691237][bookmark: _Toc30691610][bookmark: _Toc30691990][bookmark: _Toc30692749][bookmark: _Toc30693128][bookmark: _Toc30693506][bookmark: _Toc30693884][bookmark: _Toc30694265][bookmark: _Toc30698854][bookmark: _Toc30699232][bookmark: _Toc30699617][bookmark: _Toc30700772][bookmark: _Toc30701159][bookmark: _Toc30743770][bookmark: _Toc30754593][bookmark: _Toc30757034][bookmark: _Toc30757582][bookmark: _Toc30757982][bookmark: _Toc30762743][bookmark: _Toc30767397]5.5.3	Determination whether a child is in need of protection
The question of whether any of the grounds under s.162(1) of the CYFA are established “is to be determined objectively” – as opposed to deciding whether such risk or harm was intended by the parent(s)' actions: MS & BS v DOHS [County Court of Victoria, unreported, 18/10/2002] per Judge Cohen at p.18.  Judge Cohen also held that the question of whether any of the grounds are established “is to be determined as at the time the protection application was made”.

[bookmark: _Hlk113965741]In Mr & Mrs X v Secretary to DOHS & Anor [2003] VSC 140 Gillard J dismissed two applications by the parents for judicial review of Judge Cohen’s decisions and orders.  The grounds to which Judge Cohen and Gillard J referred are those in s.63 of the CYPA which are in identical terms to the grounds now in s.162(1) of the CYFA.  Although upholding Judge Cohen’s decisions and orders, Gillard J preferred the view – without formally deciding – that determination of the grounds of a protection application is not confined to the date when the protection application was taken out but could take into account any relevant matters up to the time when the determination was actually made.  At [66]‑[68] Gillard J said [emphasis added]:
[66] “At p.18, the learned judge [Cohen] said–
‘On my reading of s.63, the question of whether grounds are established is to be determined objectively … and is to be determined as at the time when the protection application was made.  In this case, although more than 15 months has passed in the meantime, I am to consider whether sub-parts (e) and/or (f) are established as at 30 June 2001, being the approximate date on which the respondent made the protection application.
I have reached the conclusion that each of the grounds in s.63(e) and s.63(f) is established in respect of A.’
[67] The learned judge posed the same question in relation to the child B.  See p.29 of reasons.
[68] In my view, whether or not the children required protection as at the date when the interim order was made on 30 June 2001, or whether the children required protection on 31 January 2002 being the date of the Children’s Court orders, are not the questions on the appeal.  However, it is important to consider the learned judge’s reasons as a whole.  It is very clear that the learned judge considered and determined the question in light of all the evidence adduced in the appeal in September 2002.  I refer in particular to p.10 dealing with A’s schooling, and p.17 et seq relating to her health.  In respect to B, I refer in particular to p.27 et seq.  It is clear from her reasons given under the heading “Appropriate Disposition” (p.30) and her conclusion (p.37 et seq) that her Honour did consider the facts as at the date of the appeal and came to the view that she should make a protection order in respect of each child based on the circumstances then existing.”

[bookmark: _Hlk113965830]This issue arose before Hubble M in the case of DHHS v C1, C2 & C3 [2020] VChC 7 in the following way.  C1 (born 08/08/2005), C2 (born 01/12/2005) and C3 (born 21/04/2012) are the daughters of the father F and the mother.  On 05/03/2019 the Department had filed protection applications by emergency care for each of the three children, alleging that they had suffered or were likely to suffer physical, sexual and emotional harm pursuant to ss.162(1)(c), 162(1)(d) & 162(1)(e) of the CYFA.
The protective concerns relied on by the Department in filing the protection applications related to disclosures made by C1 and C2 to police in December 2018 that F had, for some time, been subjecting them to unwanted sexual attention. These disclosures also prompted the police to file an application for an intervention order against F under the Family Violence Protection Act 2008.  After a contested hearing before Hubble M in October 2019 her Honour found that it was more likely than not that F did commit family violence against C1 and C2, and that the girls should be protected by an intervention order until 07/11/2021.  This order contained two conditions:
1. F must not commit family violence in relation to C1 & C2.
2. F must comply with any restrictions on contact with C1 & C2 contained in a child protection order.
Subsequently, on or around 27/05/2020, a further protective concern arose when the Department received a report that C1 had been subjected to physical abuse by F.  This gave rise to the question whether evidence of this abuse – which occurred nearly 15 months after the filing of the protection application – could ground an independent determination under ss.162(1)(c) & 274 that C1 was in need of protection from actual physical harm caused by F.  In the event Hubble M held that it could, saying on 11/12/2020 at [17]-[19]:
[17] “The question of whether any of the grounds under s.162(1) of the Act are established is to be determined objectively.  It has also been said that the question is to be determined as at the time when the protection application was made: see MS & BS v DOHS [County Court of Victoria, unreported, 18/10/2002] per Judge Cohen at p.18. In my view, it is by no means clear that the decision of Judge Cohen on the timing of ‘proof’ is correct. In fact, I lean towards the view that the court can take into account events which post-date the filing of a protection application in determining the question whether a child is in need of protection. The grounds set out in section 162 simply provide the statutory criteria for a finding that ‘a child is in need of protection’. The question whether a child is in need of protection arises in several contexts. First, a protective intervener who has reasonable grounds for a belief that a child is in need of protection may file a protection application under the Act pursuant to sections 240 and 241. Secondly, a finding that a child is in need of protection enlivens the court’s jurisdiction to make a protection order by virtue of section 274 of the [CYFA which is in virtually identical terms to s.84 of the CYPA]. The terms of the power conferred on the court differ from the terms of the power conferred on the protective intervenor in one material respect – the protective intervener need only have reasonable grounds for their belief that a child is in need of protection at the time a protection application is filed. By contrast, under section 274, the court is required to consider whether a child is in need of protection before going on to make a protection order. This means first that the court is not required to embark on an inquiry whether the grounds relied upon by the protective intervenor were reasonably held at the time the protection application was filed. Secondly, the use of the present rather than past tense in section 274 points towards a consideration of the protective concerns at the time the court is contemplating the making of a protection order. The purposes of the Act, which include the protection of children [see s.1(b)], are promoted by such an interpretation. It would be a nonsense if the court is required to disregard protective concerns which arise subsequent to the filing of a protection application when the court is considering the question whether a child is in need of protection for the purposes of making a protection order.
[18] It is also well established that proof that a child is in need of protection may be based on either actual harm or a likelihood of harm.
[19] In In re H. & Others (Minors)(Sexual Abuse: Standard of Proof) [1996] AC 563 at 585 Lord Nicholls of Birkenhead (with whom Lord Goff of Chiefly & Lord Mustill agreed) held that in the similar provision in s.31(2)(a) of the Children Act 1989 (Eng), the phrase ‘likely to suffer’ means a real possibility that cannot sensibly be ignored having regard to ‘the nature and gravity of the feared harm in the particular case’. [emphasis added]
Hubble M determined that as a consequence of the incident in May 2020 C1 had suffered actual physical harm from F, her Honour saying at [20]:
“I have previously found that the father engaged in sexualised behaviour towards C1 in the manner disclosed by her to the police when she participated in the VARE. There is little doubt in my mind that C1 has suffered significant emotional harm due to the unwanted sexual attention of the father, and the consequences that flowed from her disclosure of that abuse, which include being subject to duress and hostility by family members. I heard evidence from [Ms X], a Registered Psychologist…who assessed and counselled C1 between May and July 2019. She administered psychometric testing to C1 and reported that C1 experienced clinically significant levels of depression, anxiety, anger and disruptive behavior, and significant disruption to her primary attachment relationships. C1 also reported recurrent thoughts of self-harm.  I am satisfied that C1 has suffered significant harm as a result of sexual abuse, and accordingly ground 162(1)(d) is made out. I am also satisfied that the father physically assaulted C1 on or around 24 May 2020, and that the physical assault caused C1 significant harm as a result of a physical injury, noting that in Director-General of Community Services Victoria v Buckley & Others [Supreme Court of Victoria, unreported, 11/12/1992] O'Bryan J. said: "The word 'significant' means 'important', 'notable', 'of consequence'.”  While there was no medical evidence tendered to the Court, the photographs disclosed significant bruising on C1 and at least one abrasion. Accordingly, ground s162(1)(c) (physical injury) is proven on the basis of actual harm. I am also satisfied, on the basis of the evidence given by [Ms X], that ground s162(1)(e) is proven on that the basis that C1 suffered emotional or psychological harm which has significantly damaged her emotional development.” [emphasis added]

[bookmark: _Hlk113965917]With respect the writer agrees with the interpretation of ss.162(1) & 274 preferred by Hubble M, consistent as it is with the dicta of Gillard J in Mr & Mrs X v Secretary to DOHS & Anor at [68].  Further, the reasoning of Hubble M is identical to the reasoning adopted by the Court of Appeal in the subsequent case of RP & VS v Maryanne Foreman & Ors [2021] VSCA 115.  In that case the applicant mother and father had brought an application to the Supreme Court for a writ of habeas corpus against DFFH seeking to remedy an allegedly unlawful detention of their 7 year old daughter who was the subject of a family reunification order [‘FRO’] made by the Children’s Court.  On rejection of their application by Incerti J (see [2020] VSC 522) the plaintiffs appealed to the Court of Appeal.  In the meantime the Children’s Court had granted the Department’s application for the child to be placed on a care by Secretary order [‘CBSO’] which had been pending at the time of the judgment of Incerti J.  In dismissing the appeal, Beach, Niall & Kennedy JJA said at [33]:
“In the absence of any material to the contrary, one might infer that the CBSO was made because, postdating the evidence relied upon for the habeas corpus application, there was evidence that, at the time of the making of the CBSO, the child was a child in need of protection.  This is because the relevant basis provided in s.274 of the Act for the making of a CBSO in this case is that the child is in need of protection.”

TWO CASES IN WHICH PROTECTION APPLICATIONS WERE DISMISSED

Section 215A of the CYFA – which replaced s.215(1)(c) in 2013 – provides that the “standard of proof of any fact in an application under [the CYFA] in the Family Division is the balance of probabilities”.  By this is meant proof of any past fact.  Compare s.162(3) of the CYFA, discussd in section 5.5.4, in relation to the test for finding likelihood of future harm.

In DHHS and Sakin (a pseudonym) [2020] VChC 4, Parkinson M conducted a detailed forensic analysis of the evidence in the course of her finding that allegations that the father had subjected the mother and the 3 children to ongoing family violence were not made out.  Accordingly her Honour dismissed the protection applications for the children and the police applications for intervention orders against the father in relation to the mother and the children.

[bookmark: _Hlk122087596]In DFFH v West (a pseudonym) [2022] VChC 2 the children were non-identical twins, Maria & Gregory, born preterm at 36 weeks gestation.  When the twins were about 2 months old the parents took them to  a Maternal and Child Health Clinic for a routine developmental check.  The father alerted the nurse to a red mark on Gregory’s chin and when Maria was undressed for weighing the nurse noticed other small marks on her legs.  The father without hesitation attributed the marks to his performance of leg exercises to relieve wind on the twins.  The nurse believed he was referring to exercises the parents had been advised to do to address talipes noticed at birth.  The nurse directed the parents to attend a hospital that day to have the cause of the marks medically assessed.  That afternoon – 10/03/2022 – medical imaging and blood tests were undertaken with the consent of the parents in compliance with the protocols for identifying child physical abuse.  Subsequently DFFH was informed that the medical imaging revealed that both children had bilateral rib fractures and Gregory had a possible skull fracture.  On that basis DFFH formed a reasonable suspicion that the parents were potentially responsible for the injuries and took out protection applications by emergency care for the twins.  However, the original imaging for Maria was contradictory: the skeletal survey and MRI revealed no bony abnormalities but the nuclear medicine scan concluded she had probable bilateral posterior rib fractures and recommended a repeat x-ray in 10 days.
On 16/03/2022 the twins were discharged from hospital into the care of their maternal grandparents on IAOs with the parents’ contact to be supervised by the grandparents.  The skin marks had all disappeared by the time the twins were discharged.  On 29/03/2022 repeat x-rays of the twins were performed.  A fracture was identified on Maria’s right 7th rib and a “very subtle” close to the vertebrae fracture of Gregory’s left 9th rib was confirmed in a peer review.  The earlier alleged bilateral fractures reported for the twins’ ribs were excluded as was the skull fracture for Gregory.  Dr MC, a very experienced paediatric radiologist, gave evidence that the one fracture to Maria’s right 7th rib occurred in a time frame from “immediately after the scans on 11/03/2022 to likely 2 weeks before 29/03/2022 – less likely a week before” and the fracture to Gregory’s left 9th rib occurred from “a minute to a week before the x-ray” on 29/03/2022.
The parents subsequently arranged for the twins to be seen by Professor AN, a very experienced paediatric endocrinologist, who gave evidence of her assessment of the signs of bone fragility in each child, an opinion which was supported by a second paediatric endocrinologist, Professor RS.  There was no dispute among the professionals that the marks seen on the children’s skin were of differing mechanism to the single rib fracture in each child.  Professor AN’s opinion was that the marks were “more likely accidental damage by an inexperienced parent” and that the likely cause was the father’s explanation of the leg cycling exercises.
At [89]-[90] Stead M said:
“Having accepted the expert opinion of Professors AN and RS that the twins had observable signs of bone fragility does not rule out the possibility of the children’s fractures having been caused by abuse.  The fragility of their bones must be considered in the context of the constellation of facts – including the timing of the fractures, and the social factors investigated by DFFH – when assessing the probability that the parents knowingly did something to cause the single fracture in each child.
The other risk factors which are matters of importance when assessing the probability that an injury to a child has been abusively inflicted, or accidentally occurred and likely to reoccur, are whether there is a context of family violence, whether either parent is compromised by drug use or a disturbance of their mental health, and whether there are concerns for their practical parenting skills.”
In relation to the issue of family violence, Stead M said at [101]-[105]:
[101] “The sole reference to any hint of family violence came from a note taken by Ms TH of her summary of a conversation with the Breastfeeding service. Ms TH noted the service to comment on the father’s diligence with attending to the children’s needs, doing all the practical tasks whilst the mother was in the feeding chair. The next sentence seems to have been interpreted by DFFH as a particular reference to the father: ‘breast feeding service on occasion sees this behaviour in Father as controlling but also understand that with twins both parents are very on top of managing children.’
[102] Having heard all the evidence and having had the opportunity to observe the tenderness with which the parents support each other in court, I am satisfied that to interpret Mr West’s performance of practical childcare tasks whilst Ms Price was breastfeeding as ‘controlling behaviour’ being an indicator of family violence in their relationship is grossly unfair.
[103] A father should be expected to perform practical childcare tasks as a part of being a parent. Performing them diligently whilst the mother is breastfeeding shows he has equal regard for their roles in caring for the children and is the antithesis of controlling behaviour.
[104] In addition, it seems to have been overlooked, whether by Ms TH or the Breast Feeding Service, that Ms Price was recovering from a caesarean birth and the sutures had become infected, necessitating that the father take on a more hands-on role to support the mother’s recovery. No less is to be expected in an equal and respectful relationship.
[105] There is no evidence of family violence concerns in the parents’ relationship, and no circumstantial matters from which any concerns could justly be inferred, rather there is evidence of strong mutual support and cooperative parenting.”
In this case neither parent had any history of drug use or mental illness or a criminal record.  During an extensive assessment of the parents “none of the PASDS practitioners had observed anything but attuned, gentle and responsive caregiving”.
In dismissing the protection applications insofar as they were based on both actual physical harm and likelihood of future physical harm, Stead M concluded [emphasis added]:
[113] “Until the x-rays were performed, no-one knew the children had signs of bone fragility.  The evidence of the Professors of Endocrinology is clear: bone fragility reduces the force necessary to produce a fracture.  Dr MC considered it was possible these fractures were accidental.  I agree with this opinion.
…
[120] An injury alone is not sufficient for the Court to find the protection application proven under s.162(1)(c). The legislation does not create a protective framework of strict liability. When the provisions of Part 4.9 of the Act are considered in the context of the purposes of the Act, the protection from harm relates to harm being caused by acts or omissions of a child’s parents. It cannot be otherwise as the Act does not allow for findings of proof against persons other than parents, and the acts or omissions that constitute failure to protect must be considered objectively. The finding that a protection application has been proven is an adverse finding that the parent(s) have failed to protect by causing the injury or failing to protect the child from injury in circumstances where it would objectively be within the responsible exercise of parental duty to do so.
[121] Proof cannot be found against parents who objectively were not expected to be able to protect the child from the harm. The legislation does not allow an adverse finding against a parent due to an accidental injury. The Cambridge dictionary describes an accident as “an event not intended by anyone, but which has the result of injuring someone or damaging something.” It would be punitive rather than protective for a parent whose child was physically injured by accident, or by the actions of a third party that were not reasonably foreseeable by the parent(s), to be considered responsible for the injury. Punishment is not a purpose of Chapter 4 of the Act.
[122] To prove that the parents did not protect Maria and Gregory requires the Secretary to prove on the balance of probabilities [s.215A CYFA] that:
· the parents inflicted the relevant injury; or
· the injury occurred in circumstances where the parents would objectively be expected to protect the children and they did not do so; and
· the injury has caused significant harm.
[123] No medical expert who gave evidence in this hearing gave an opinion that the marks on the children had resulted in or would likely result in significant harm. No treatment was required, and the marks were transient, having resolved by 12 March 2022. The use of the phrase ‘significant harm as a result of physical injury’ in the Act requires interpretation as it is not explicitly defined. Had the Parliament intended to refer to serious harm in a manner analogous to serious injury definitions relevant to criminal charges, it would have used that phrase. Had the Parliament intended to capture minor or trivial injury that has no demonstrably adverse impact upon a child then that too would have been expressed. The requirement for a finding that significant harm has occurred as a result of physical injury must therefore lie in the chasm between these two poles.  The reasoning of his Honour O’Bryan J in Director-General of Community Services Victoria v Buckley & Others [Supreme Court of Victoria, unreported, 11/12/1992) regarding significant emotional harm is no less applicable to the interpretation of significant harm as a result of physical injury.
[124] The marks alone do not support a finding of proof against the parents as they cannot be said to reach the threshold of significant harm as a result of physical injury in the circumstances of this case and on the evidence I accept they were accidental.
…
[129] There is no direct witness evidence which supports a finding that the parents or either of them inflicted the single rib fracture to each twin. The Secretary’s position seems to be that because the parents might be statistically more likely to be responsible for an injury, the application should be found proven against them. The Secretary sidesteps the consensus between both Professors RS and AN that Maria had thin femoral cortices and gracile ribs. It also ignores the evidence of Professor AN, the only medical witness to have directly examined Gregory, that his anterior fontanelle was significantly larger than expected – a sign of bones that are ossifying slowly, which of itself can be sign of bone fragility in preterm infants.
[130] Statistics based on studies taken from cases determined by child protection authorities to be inflicted abuse are of dubious accuracy due to the likely presence of confirmation bias in the sample selected for study, and statistics are not evidence of what has happened in a particular case. They are nothing more than the basis for suspicion or speculation.  Abstracted statistical probabilities do not form a sound basis for a finding that an alleged fact has been proven. In the case of In re H. & Others (Minors)(Sexual Abuse: Standard of Proof) [1996] AC 563 – a case based on similar English legislation – Lord Nicholls of Birkenhead (with whom Lord Goff of Chiefly & Lord Mustill agreed) held at 590-591 that:
‘[A] court's conclusion that the threshold conditions are satisfied must have a factual base, and…an alleged but unproved fact, serious or trivial, is not a fact for this purpose.  Nor is judicial suspicion, because that is no more than a judicial state of uncertainty about whether or not an event happened.’
[131] In In re B (Children) [2008] UKHL 35 the House of Lords confirmed this threshold approach.  Baroness Hale of Richmond (with whom all other House of Lords members hearing the appeal agreed) said at [54] & [59]:
‘The threshold is there to protect both the children and parents from unjustified intervention in their lives. It would provide no protection at all if it could be established on the basis of unsubstantiated suspicions…The Act draws a clear distinction between the threshold to be crossed before the court may make a final order and the threshold for making preliminary and interim orders…’.

‘To allow the courts to make decisions about the allocation of parental responsibility for children on the basis of unproven allegations and unsubstantiated suspicions would be to deny them their essential role in protecting both children and their families from the intervention of the state, however well intentioned that may be. It is to confuse the role of the local authority, in assessing and managing risk, in planning for the child and deciding what action to initiate, with the legal role of the court in deciding where the truth lies and what the legal consequences should be.’
[132] The Children, Youth and Families Act 2005 contains similar threshold protections. A protection application cannot be found proven simply because the Secretary asserts having reasonable grounds to suspect or believe that a parent has caused or failed to protect their child from significant harm because of physical injury. The Court must be able to find on the balance of probabilities that the parent(s) has caused the injury or failed to protect on the evidence presented by the Secretary.
[133] The evidence led by the Secretary failed to address the possibility that some handling of the children during their admissions to hospital could have caused the rib fractures, and the unlikelihood that the parents could have inflicted harm on Maria without either the action or the injury being detected whilst in hospital. It is highly unlikely that the parents could have avoided being observed inflicting a rib fracture on Maria or Gregory whilst they were in the hospital. The Secretary has led no evidence to show that the maternal grandparents failed to supervise the parents with the twins post-discharge.
[134] In the context of the evidence that the children showed some signs of bone fragility likely related to their prematurity, the Secretary has not led evidence that the parents were aware of this prior to the consultations with Professors AN and RS.
[135] Parents cannot be reasonably expected to protect children from an unknown underlying vulnerability. Whether the injuries occurred during handing by other persons or by the parents, not having been aware of this underlying vulnerability, the parents cannot objectively be expected to have prevented the injuries to each child’s rib, nor could anyone else who provided care to them. Nothing in this judgement is intended as a criticism of professionals or the maternal grandparents in relation to the handling of the twins: what was unknown to the parents, was also unknown to others.
[136] The lack of the ability of the parents to provide an explanation for how the rib fracture occurred to each child, when they were being handled by many different people, and undergoing medical imaging and other examinations during which they were not present, and where the medical witnesses themselves could not in their evidence agree on a likely theoretical mechanism for the fracture does not add strength to the case put by the Secretary when considered in the context of the evidence overall. Instead, it demonstrates the logical fallacy of bifurcation – ‘because the parents cannot explain how the injury occurred, they must have caused the injury’. As I have set out earlier, this position ignores the multitude of people who would have handled the children during their hospital admission, medical imaging and other testing. It also ignores the evidence of Professors RS and AN of signs of bone fragility.
[137] In written submissions filed after the conclusion of evidence, the Secretary asserts that the fact that the parents did not give evidence should be the subject of an adverse inference: Jones v. Dunkel [1959] HCA 8; (1959) 101 CLR 298.
[138] In the circumstances where the objective evidence does not support an adverse finding against the parents, I do not draw an adverse inference against either of them. The onus of proof rests with the Secretary. It is not for the parents to disprove the suspicions of the Secretary, nor to fill in any deficiencies of the Secretary’s evidence. The precedent in Jones v Dunkel as set out by Menzies J (at p.312) is:
‘(i)	that the absence of the defendant … as a witness cannot be used to make up any deficiency of evidence;
(ii)	that evidence which might have been contradicted by the defendant can be accepted the more readily if the defendant fails to give evidence;
(iii)	that where an inference is open from facts proved by direct evidence and the question is whether it should be drawn, the circumstance that the defendant disputing it might have proved the contrary had he chosen to give evidence is properly to be taken into account as a circumstance in favour of drawing the inference.’
There are cases where direct evidence presented by the Secretary invites inferential reasoning that may tend to support the Secretary’s assertions. In such cases if the parents can contradict this evidence and fail to do so, the inference may be more confidently made. This is not such a case.
[139] When the probabilities are balanced, I cannot find on the evidence that the parents inflicted harm on the children or ought to have protected them from injury when being handled by others prior to being informed that each child had signs of bone fragility. There have been no further injuries to the children since the parents have been made aware of this by Professor AN and Professor RS.
[140] Upon becoming aware of the expert opinion of gracile bones, the parents have been reported to have provided exemplary nurturing care to Maria and Gregory. The evidence is that the children are thriving in the practical and emotional care provided by the parents.  The DFFH acknowledged in evidence that despite the interim orders requiring the parents’ care to be supervised, from the children’s perspective the parents have remained their primary care givers.
[141] The DFFH application for proof if the protection application for s.162(1)(c) based on actual significant harm as a result of physical injury harm is dismissed.
[142] There being no finding that the parents are objectively responsible for causing or failing to protect the children from significant harm from physical injury, and the abundance of evidence that the parents provide gentle nurturing care to the children in which they are thriving, there can be no sensible basis for inferring that such harm is likely to occur in the future: see ss.162(2) & (3) CYFA. The protection application on (c) based upon a likelihood of future harm is also dismissed.”

CULTURAL CONSIDERATIONS DO NOT FOUND A DEFENCE TO CHILD ABUSE

It is no defence to an allegation of child abuse that the impugned conduct is honestly believed by a parent to be culturally appropriate.  In DHHS v A [Broadmeadows Children’s Court-Power M, 13/12/2018] the writer found protection applications for four children proved on the physical and emotional abuse grounds, saying at p.35:
“In my view it is more likely than not that the litany of reports of physical discipline underpinning this case has a cultural genesis.  However, no person disciplining a child in Victoria is entitled to claim immunity from Victorian law on the basis of contrary cultural considerations.  Any parent who physically disciplines a child in Victoria is at significant risk of falling foul of s.162(1)(c) and likely of s.162(1)(e) as well.”

In The Queen v A2; The Queen v Magennis; The Queen v Vaziri [2019] HCA 35, A2 was the mother of two young girls who had been subjected to a “female genital procedure” called “khatna” by the second respondent.  “Khatna” involves causing injury to a young girl's clitoris by cutting or nicking it. The procedure was said to be intended to suppress the development of a girl's sexuality as she attains puberty. The Crown did not suggest that the procedure has a basis in religion but rather suggested that it is cultural in nature.  All three respondents were found guilty at trial of two counts of female genital mutilation contrary to s.45(1) of the Crimes Act 1900 (NSW).  The trial judge’s charge on the meaning of “mutilation” was upheld by the majority of the High Court.  At [67] Kiefel CJ & Keane J said [emphasis added]:
“The approach of the trial judge to the construction of s 45(1)(a) is to be preferred as one which promotes the purpose of s 45(1)…[T]hat purpose was to prohibit all forms of injurious female genital mutilation, procedures which, the FLC Report [‘Family Law Council, Female Genital Mutilation’:  A Report to the Attorney General prepared by the Family Law Council (June 1994)] had observed, are not generally carried out by surgeons or with any precision.  This context and purpose does not suggest an intention that any narrow or technical meaning be applied so as to exclude anatomical structures that are closely interrelated with the labia majora, labia minora or clitoris."
Although this is a criminal case based on NSW legislation, it has significant relevance to child protection proceedings throughout Australia, Kiefel CJ & Keane J saying at [23] [emphasis again added]:
“The FLC Report advised that female genital mutilation mostly occurs when a female child is between three and eight years of age [2.13].  It is not, the report stressed, a religious practice [2.15].  The practice undoubtedly constitutes child abuse [6.37].  The report identified a number of international instruments as relevant to the practice of female genital mutilation, including the Convention on the Rights of the Child [and also the Universal Declaration of Human Rights, the Convention on the Elimination of All Forms of Discrimination Against Women, the Declaration on the Elimination of Violence Against Women and the 1951 Convention and 1967 Protocol relating to the Status of Refugees].”
See also their Honour’s judgment at [24], [46] & [55].

‘BEST INTERESTS’ PRINCIPLES ARE NOT APPLICABLE TO FINDING WHETHER OR NOT A CHILD IS IN NEED OF PROTECTION

In DHHS v County Court [2018] VSC 322 at [65] Ginnane J held that the ‘best interests’ principles in ss.8 & 10 of the CYFA played no part in the determination of whether or not impugned conduct was or was not sexual abuse:
“I do not consider that in determining whether conduct is sexual abuse for the purposes of s.162(1)(d), that the court can take into account whether the best interests of the child principle contained in s.10 would support one answer or another.  I do not consider that ss.8 and 10 require that the term sexual abuse in s.162(1)(d) is to be interpreted by any means other than the usual principles of statutory interpretation.  That is because the determination of whether conduct is sexual abuse involves the application of those words in the statute to the facts found.  However, if the court decides that any of the grounds in s.162(1) is established, its jurisdiction to make protective orders is enlivened and in deciding the terms of any such orders, then it must apply the best interests principles contained in s.10.”

There is no reason why his Honour’s dicta does not apply equally to the other grounds in s.162(1) of the CYFA.  See DFFH v West (a pseudonym) [2022] VChC 2 at [114]-[115] where Stead M said:
“To make a protection order, the Court first needs to find the grounds alleged proven: s.274 CYFA.
If the evidence supports a finding of proof, then the Court must apply the relevant s.10 ‘best interests’ principles of the Act in determining what order, if any, is to be made.  The s.10 principles play no part in determining where the balance of probabilities lies on the evidence before the Court: DHHS v County Court [2018] VSC 322 at [65].  Whilst the appeal before Ginnane J concerned allegations of sexual abuse, his Honour’s reasoning is also applicable to allegations of emotional and physical harm.”
[bookmark: _5.5.4_Meaning_of][bookmark: B554][bookmark: _Toc34823415]
5.5.4	Meaning of ‘likely to suffer harm’ and ‘unlikely to protect’
There is a strong distinction to be drawn between a finding that abuse has occurred in the past and a finding that there is an unacceptable risk of it occurring in the future.  That is clear from s.162(3) of the CYFA which provides:
“(3) For the purposes of ss.(1)(c), (d), (e) and (f)–
(a) the Court may find that a future state of affairs is likely even if the Court is not satisfied that the future state of affairs is more likely than not to happen;
(b) the Court may find that a future state of affairs is unlikely even if the Court is not satisfied that the future state of affairs is more unlikely than not to happen.”
Hence the balance of probabilities test in s.215A does not apply to the determination of the likelihood or unlikelihood of the occurrence of a future event for the purposes of proof of a protection application.

[bookmark: _Hlk122009168]In In re H. & Others (Minors)(Sexual Abuse: Standard of Proof) [1996] AC 563 Lord Nicholls of Birkenhead (with whom Lord Goff of Chiefly & Lord Mustill agreed) held that in the similar provision in s.31(2)(a) of the Children Act 1989 (Eng):
"Parliament cannot have been using likely in the sense of more likely than not.  If the word likely were given this meaning, it would have the effect of leaving outside the scope of care and supervision orders cases where the court is satisfied there is a real possibility of significant harm to the child in the future but that possibility falls short of being more likely than not…[L]ikely is being used in the sense of a real possibility, a possibility that cannot sensibly be ignored having regard to the nature and gravity of the feared harm in the particular case." [p.585 – emphasis added]
His Lordship went on to provide guidance on the way in which likelihood of harm may be proved, noting that the section contains "the language of proof, not suspicion" [p.590]:
"A decision by the Court on the likelihood of a future happening must be founded on a basis of present facts and the inferences fairly to be drawn therefrom….[A] court's conclusion that the threshold conditions are satisfied must have a factual base, and…an alleged but unproved fact, serious or trivial, is not a fact for this purpose.  Nor is judicial suspicion, because that is no more than a judicial state of uncertainty about whether or not an event happened." [pp.590-591 – emphasis added]
"The range of facts which may properly be taken into account is infinite.  Facts include the history of members of the family, the state of relationships within a family, proposed changes within the membership of a family, parental attitudes, and omissions which might not reasonably have been expected, just as much as actual physical assaults.  They include threats, and abnormal behaviour by a child, and unsatisfactory parental responses to complaints or allegations.  And facts, which are minor or even trivial if considered in isolation, when taken together may suffice to satisfy the court of the likelihood of future harm." [p.591]

As cited in DFFH v West (a pseudonym) [2022] VChC 2 at [131] the House of Lords confirmed this threshold approach in In re B (Children) [2008] UKHL 35 where Baroness Hale of Richmond (with whom Lords Hoffman, Scott of Foscote, Rodger of Earlsferry & Walker of Gestingthorpe agreed) said at [54] & [59]:
[54] “The threshold is there to protect both the children and parents from unjustified intervention in their lives. It would provide no protection at all if it could be established on the basis of unsubstantiated suspicions…The Act draws a clear distinction between the threshold to be crossed before the court may make a final order and the threshold for making preliminary and interim orders…

[59] To allow the courts to make decisions about the allocation of parental responsibility for children on the basis of unproven allegations and unsubstantiated suspicions would be to deny them their essential role in protecting both children and their families from the intervention of the state, however well intentioned that may be. It is to confuse the role of the local authority, in assessing and managing risk, in planning for the child and deciding what action to initiate, with the legal role of the court in deciding where the truth lies and what the legal consequences should be.”

For its part, s.162(3) leaves alive the less stringent common law test enunciated by Lord Nicholls of whether or not a child is likely to suffer harm in the future.  In DFFH v West (a pseudonym) [2022] VChC 2 at [142] Stead M held:
“There being no finding that the parents are objectively responsible for causing or failing to protect the children from significant harm from physical injury, and the abundance of evidence that the parents provide gentle nurturing care to the children in which they are thriving, there can be no sensible basis for inferring that such harm is likely to occur in the future: see s.162(3) CYFA. The protection application on (c) based upon a likelihood of future harm is also dismissed.”

For more discussion of ‘likelihood’ in this context, see sections 4.8.4 & 5.10.4.

[bookmark: _5.5.5_Meaning_of][bookmark: B555][bookmark: _Toc30657053][bookmark: _Toc30661802][bookmark: _Toc30666490][bookmark: _Toc30666720][bookmark: _Toc30667895][bookmark: _Toc30669273][bookmark: _Toc30671489][bookmark: _Toc30674016][bookmark: _Toc30691238][bookmark: _Toc30691611][bookmark: _Toc30691991][bookmark: _Toc30692750][bookmark: _Toc30693129][bookmark: _Toc30693507][bookmark: _Toc30693885][bookmark: _Toc30694266][bookmark: _Toc30698855][bookmark: _Toc30699233][bookmark: _Toc30699618][bookmark: _Toc30700773][bookmark: _Toc30701160][bookmark: _Toc30743771][bookmark: _Toc30754594][bookmark: _Toc30757035][bookmark: _Toc30757583][bookmark: _Toc30757983][bookmark: _Toc30762744][bookmark: _Toc30767398][bookmark: _Toc34823416]5.5.5	Meaning of ‘significant damage’ & ‘significant harm’
In Director-General of Community Services Victoria v Buckley & Others [Supreme Court of Victoria, unreported, 11/12/1992], O'Bryan J. said:
"The word 'significant' means 'important', 'notable', 'of consequence'.  Cf. McVeigh v Willara Pty Ltd (1984) 57 ALR 344; Oxford Dictionary.  The word 'damage' means injury or harm that impairs value or usefulness.  Had the legislature intended that to satisfy the requirements of ground (e) damage must be serious and permanent if untreated, it would have chosen the word 'serious' or the words 'serious and permanent'." [p.4]
"For damage to be 'significant' for the purposes of sub-clause (e) [of s.63 of the CYPA] it must be 'important', or 'of consequence', to the child's emotional or intellectual development and it is irrelevant that the evidence may not prove some lasting or permanent effect or that the condition could be treated." [p.5]
"One might observe that before a finding could be made that a child has suffered or is likely to suffer emotional or psychological harm to the degree required by sub-clause (e) consideration would need to be given to the expert evidence before the Court.  It would be very difficult to make a finding in favour of the [Department] in the absence of credible expert evidence." [p.6]

In DFFH v West (a pseudonym) [2022] VChC 2 at [123] Stead M held that the reasoning of O’Bryan J in Director-General of Community Services Victoria v Buckley & Others [Supreme Court of Victoria, unreported, 11/12/1992] regarding significant emotional harm is no less applicable to the interpretation of significant harm as a result of physical injury.

A further application of this dicta that it would be very difficult to make a finding of actual emotional or psychological harm in the absence of credible expert evidence is to be found in DOHS v Ms D & Mr K [Children’s Court of Victoria-Power M, 15/06/2009].  In that case the Department had sought to prove actual harm under s.162(1)(e) relying only on evidence of observations of a social worker that the child had been very difficult to settle during part of the time he was in the care of the first foster carer.  Explaining why that evidence was insufficient to support the Department’s conclusion, his Honour said at p.33:
“There are any number of reasons why this might have been the case other than the inference that [the child’s] observed irritability was a symptom of psychological harm.  It may have been simply a consequence of his removal from the care of the mother with whose body he had become familiar over the previous 9¾ months.  It may have been an example of so-called ‘PURPLE crying’.  The acronym ‘PURPLE’ stands for P (peak pattern), U (unpredictable), R (resistant to soothing), P (pain-like look on face), L (long bouts of crying), E (evening crying).   For further information about this phenomenon see, for example, the website of the Columbus Regional Hospital www.crh.org.  The evidence that it peaked at the age of about 6 weeks is not inconsistent with the research into the phenomenon of ‘PURPLE crying’, a phenomenon about which [the social worker] had never even heard.  It may have had any number of other aetiologies.  It is no disrespect to [the witnesses called] to say that they do not have the expertise to express an opinion about the cause of [the child’s] irritability nor in fact did they purport to do so on their own behalf.  Moreover, even if his irritability was evidence of psychological harm, there is no evidence that [the child’s] emotional or intellectual development has been significantly damaged for the symptom disappeared after a few weeks.”

[bookmark: _5.5.6_Meaning_of][bookmark: B556]5.5.6	Meaning of ‘sexual abuse’
In DHHS v County Court [2018] VSC 322 the Children’s Court had found that children EF [aged 14] & GH [aged 13] were in need of protection under ss.162(1)(c) & 162(1)(e) of the CYFA but did not find any actual or likely harm for either child as a result of sexual abuse under s.162(1)(d).  The Department appealed to the County Court where, after a de novo hearing taking many days, the Judge reached findings similar to those of the Children’s Court.  The Judge rejected the father’s evidence that he had not touched EF’s bottom since she was very young and only to apply medicinal cream and that he had minimised his behaviour in his evidence.  She accepted that the father’s touching of EF’s bottom had occurred and that it was unwarranted, at least by the time she had left the family home in July 2016 if not before.  At [20]-[23] Ginnane J summed up the Judge’s other findings as follows:
· the touching had occurred as referred to in EF’s VARE, namely that her father had touched her on the bottom and had done so since she was young and it is now unwanted;
· the context of the touching was not sexual and that there was no grooming or escalation of the conduct;
· on the evidence available, the touching of EF’s bottom was more likely a reflection of the father’s desire to exercise power and control and a failure on his part to recognize that EF was uncomfortable with his conduct;
· the father had not touched GH’s bottom or posed a risk of doing so; and
· the father should not be banned from the family home and that the risks to the children would be ameliorated by the stringent conditions attached to the family preservation orders.

Ginnane J held that the Judge applied an incorrect interpretation of the term ‘sexual abuse’ in s.162(1)(d).  He quashed the family preservation orders and referred the cases back to the Judge to be reconsidered in accordance with law and with his reasons, saying further that the Judge could rely on the existing evidence and any other evidence she considers relevant: see [100] & [102].  At [46] & [49]-[53] Ginnane J stated:
[46] “Ground 1A alleges that the Judge erred in interpreting the term ‘sexual abuse’ in s.162(1)(d) of the CYFA as requiring proof that the father’s conduct was motivated by a sexual intention and as not applying where the abuse was a way of exercising power or control...
[49] The Judge noted that the expert doctor confirmed that she did not have enough information to reach conclusions as to the father’s motivation for touching EF. She accepted that it was plausible that such touching reflected a significant lack of sound judgment.  She referred to the doctor’s evidence that EF no longer wished to acquiesce in her father’s conduct. But, she was not satisfied that the father’s touching of EF’s bottom was sexual abuse given the difficulties in assessing the exact circumstances and the father’s intention.
[50] The Judge stated that no person could pinpoint the exact truths from any embellishments or exaggerations that may have occurred. As there was some uncertainty as to the context of the touching, she considered that some assessment of the father’s motivation would also need to form part of such a positive finding.
[51] I consider that it is important to note that there was no evidence that the father’s touching of EF was accidental and he did not explain his actions, but denied that he had touched EF’s bottom in the manner she alleged.
[52] Ground 1A turns on the proper interpretation of the CYFA and the term ‘sexual abuse’.  That task begins with a consideration of the text of s.162(1)(d) itself and the meaning of that text may require consideration of the context, which includes the general purpose and policy of a provision, in particular the mischief it seeks to remedy: Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (Northern Territory) (2009) 239 CLR 27.
[53] An important purpose of the CYFA is to provide for the protection of children: s.1(b) and s.10 – the best interests principle.  Protection applications have been described as:
‘[s]tatutory proceedings in the Children’s Court are statutory proceedings for the best interests of the child, akin to that of the traditional parens patriae jurisdiction and not for the resolution of the private legal rights of those involved. Such proceedings are neither inter partes nor adversarial in the ordinary sense that judicial proceedings usually are: Secretary to the Department of Human Services v Sanding (2011) 36 VR 221 at 261 [185].’”

At [66]‑[71] Ginnane J stated [emphasis added]:
[66] “It is inappropriate to attempt a complete definition of the term ‘sexual abuse’, but only to interpret it for the purposes of its application to the facts that the Judge found.  That is because other circumstances may arise that require an addition to, qualification or modification of a definition previously adopted.
[67] In my opinion, for the purposes of consideration of the facts that the Judge found, the term ‘sexual abuse’ in s.162(1)(d) means conduct engaged in towards another person of a sexual nature without their consent, including touching a private part of their body, when the touching was not accidental and has no legitimate purpose such as a medical purpose.
[68] The Judge did have to be satisfied on the balance of probabilities…that EF had suffered…significant harm as a result of sexual abuse.  If the evidence had raised a possible innocent explanation for the touching, the context and any evidence of the purpose of the touching would have been relevant, for instance to exclude accidental conduct or touching for some legitimate purpose.  But that was not this case on the facts that the Judge found.  Therefore, I do not consider that the father’s motivation had to be identified, as there was no evidence suggesting he had touched the child accidentally or for a legitimate purpose.
[69] In my respectful opinion, the Judge by stating that the intention and motivation of the father’s touching were relevant adopted an incorrect interpretation of the term ‘sexual abuse’ in s.162(1)(d).  There was no requirement that the evidence established that the father had a motivation or intention to sexually abuse.  Moreover, the father’s conduct did not fall outside the term ‘sexual abuse’ because his touching of EF was more likely to reflect his desire to exercise power and control, and a failure on his part to recognise that EF was uncomfortable with the conduct.  A desire to exercise power and control can be part of sexual abuse.
[70] The Judge accepted EF’s account of her father’s conduct and did not accept his denials.  The father did not suggest any innocent explanation for touching EF’s bottom.  There was no need for the Judge to require evidence of the father’s motivation.
[71] …On the facts found by the Judge, the father’s intention and motivation did not have to be proved to establish the sexual abuse ground in s.162(1)(d).  Rather, the issue was whether the father’s repeated touching of his daughter’s bottom in the manner found proved was sexual abuse within the meaning of s.162(1)(d).”

[bookmark: _5.5.7_Abusive_Head]5.5.7	Abusive Head Trauma / Shaken Baby Syndrome [AHT]
One particular type of case which arises in the Family Division from time to time involves a very young child found to have subdural haemorrhages, retinal haemorrhages and encephalopathy.  A question for the court in such a case is whether this ‘triad’ of symptoms is indicative of AHT and hence may justify a finding that the child is in need of protection or whether it is an organic occurrence which has not been inflicted by anyone.  Notwithstanding that the standard of proof is higher in criminal cases than it is in Family Division cases, the adult criminal case of Vinaccia v The Queen has some relevance because its central issue was whether the cause of the child’s death was AHT or organic and the Court of Appeal heard scientific evidence supporting each hypothesis.

TRIAL BEFORE CROUCHER J – R v VINACCIA [2019] VSC 683

On 26 June 2019 the accused, Jesse Vinaccia, was found guilty of one charge of child homicide. He was convicted of causing the death of his 16-week-old step-son K, whom he was caring for at the time, by handling him in a manner that was unlawful and dangerous or, alternatively, criminally negligent.  He was sentenced to 8½ years imprisonment with a non-parole period of 5½ years.

When K was born on 4 October 2015 his head was very undersized, in the 3rd percentile.  In about January 2016 his mother had become concerned about an apparently disproportionately increasing size of K’s head.  On 11 January she had his head circumference measured and examined.  On 14 January she noticed an egg shaped protrusion on the top of K’s head and she and Mr Vinaccia took him to Casey Hospital.  A raised fontanelle was diagnosed.  At about this time K’s vomiting increased.  His head was observed to be abnormally large and had grown at a concerning rate.  An MRI was conducted on 15 January and mild ventricular dilation was observed together with small bilateral frontal subdural hygromas, a collection of cerebrospinal fluid without blood located under the dural membrane of the brain.  However, no intra-axial haemorrhage was observed.  A diagnostic tap of K’s fontanelle was considered but not conducted because his condition improved and he was discharged on 17 January.  He appeared more settled, happy and active although he seemed to his mother to ‘sleep a lot’.

On 23 January, while in the sole care of Mr Vinaccia, K had a sudden respiratory and cardiac collapse.  Mr Vinaccia called K’s mother and 000.  A CT scan of K’s head that evening showed acute subdural haemorrhages on both sides of the brain.  On 25 January an ophthalmology consultant found multiple bilateral retinal haemorrhages, including at the posterior pole and the retinal periphery.  On 27 January K was found to have no brain activity and life support was withdrawn on 30 January.  On 1 February a post-mortem examination by Dr Iles of the Victorian Institute of Forensic Medicine also found severe hypoxic ischaemic encephalopathy which led to necrosis of parts of the brain as a consequence of lack of oxygen.  There were, however, no relevant external injuries found on K.

This constellation of clinical features referred to as ‘the triad’ – subdural haemorrhages, retinal haemorrhages and encephalopathy – is commonly said to be suggestive of head trauma.  As the post-mortem disclosed no evidence of bruising to the undersurface of the scalp such as to indicate impact and as a clinical exome trio analysis performed by a geneticist had revealed no evidence of any underlying bleeding disorder or connective tissue disorder, Dr Tully, a forensic physician from the Victorian Forensic Paediatric Medical Service, provided the opinion that K had died as a result of a traumatic head injury, most likely caused by acceleration and deceleration forces and rotational forces.  Dr Iles essentially concurred.

In a police interview on 26 January Mr Vinaccia – who was 22 years old at the time – made the following admissions about his interaction with K on 23 January:
· He put K down ‘a bit hard’ as he was angry about a Facebook post made by K’s father.
· He picked up K from the play mat ‘a bit hard’ and placed him in his bed ‘like, pretty rough’.
· He was ‘just feeling ... angry’.
· He placed him down ‘probably a bit hard’.
· He had his hand under K’s head (which he demonstrated) and placed him down on the bed ‘so probably hit his head a bit hard on the bed’. He then wrapped K up in a blanket.
· It was ‘a bit of a ... swing’ (which he again demonstrated) as he placed K in bed. This was not a backward-and-forward motion, but ‘one motion’.
· When he carried K to his cot it could have been ‘a bit bouncy and stuff’.
· He went back into the bedroom half an hour later to check K for wind and to check on him because of the way he had placed him down.
· He thought at this point, ‘maybe I did hurt him’.
· K cried for between five and 10 minutes when put down.
· He believed his actions ‘possibly’ caused K’s injuries.

Dr Tully & Dr Iles gave evidence at the trial.  Mr Vinaccia’s defence was conducted on the basis that while K’s death may have been causally related to the manner in which Mr Vinaccia handled him prior to his collapse on the evening of 23 January, nevertheless his conduct (as described by him in his record of interview), while vigorous, did not amount to an unlawful or dangerous act or to criminal negligence.  K had a pre-existing condition that made him particularly vulnerable to serious injury from ‘rough handling’ of a kind that fell short of being unlawful and dangerous or criminally negligent.  The jury did not agree.

COURT OF APPEAL DECISION – VINACCIA v THE QUEEN [2022] VSCA 107 (7 June 2022)

Mr Vinaccia subsequently sought leave to appeal, 11 months or so outside the statutory time limit.  The appeal took 10 days, 8 of which involved the hearing of oral evidence.  The principal basis of the appeal was that “the diagnosis of head injury based on the presence of…‘the triad’ was the product of ‘junk science’”.  Grounds 2 to 5 of appeal were pursued:
2.	A substantial miscarriage of justice occurred because Dr Tully gave evidence that was incorrect and contrary to her obligations as an expert witness, essentially by her evidence that she does not accept there is a valid controversy about the medical diagnosis of Shaken Baby Syndrome/Abusive Head Trauma (AHT) when the proper diagnostic process is followed.
3.	New expert evidence as to the cause of death should be admitted as that demonstrates Mr Vinaccia’s innocence or at least creates a reasonable doubt as to his guilt because it suggests that the death was due to Benign Enlargement of the Subarachnoid Space [BESS] and not as a result of AHT.
4.	Evidence as to the ‘triad’ should not have been adduced in the trial as its probative value was outweighed by its unfair prejudice and its admission has occasioned a substantial miscarriage of justice.
5.	The verdict is unsafe or unsatisfactory or cannot be supported having regard to the evidence.

By a majority of 2:1 the Court of Appeal declined to grant an extension of time in which to file the notice of the application for leave to appeal.  The two judgments are long, complex and contain a great deal of detail about the conflicting scientific evidence led on the appeal.

The majority judgment of T Forrest & Emerton JJA concluded at [482] that “none of the grounds of appeal proposed by the applicant are meritorious”.  The dissenting judgment of Walker JA concluded at [746]: “I would grant the extension of time, grant leave to appeal and allow the appeal on grounds 2 and 3.  By reason of allowing the appeal on ground 3, I would set aside the applicant’s conviction and order that an acquittal be entered.”  Her Honour agreed with the majority rejection of ground 5 and considered it unnecessary to deal with ground 4.

Grounds 2-4 relied on the receipt of evidence not adduced at trial that goes to the cause of K’s death, an issue which was not in dispute at trial.  Three Scandinavian witnesses (Professors Eriksson, Wester & Högberg) called by the applicant gave viva voce evidence which–
· called into question the scientific basis for the widely accepted association between infant head injury and ‘the triad’ of clinical features found in K; and
· advanced alternative organic causes for K’s death.
The Crown was permitted to call evidence in rebuttal from Dr Tully, Dr Iles and Professor Ditchfield, a paediatric radiologist who had examined MR images of K’s head.  The applicant tendered more than 36 technical documents and the Crown also tendered numerous technical documents and papers.  In addition the Crown tendered two expert witness reports which had been prepared prior to the trial at the request of the solicitor for Mr Vinaccia.  Neither of these reports favoured Mr Vinaccia’s case and the authors, forensic pathologists Dr Byron Collins and Professor Duflou, had not been called at the trial.

The competing views of the majority and Walker JA on ground 2 are not discussed in this summary because the issue is not of general importance but is based on the particular circumstances of this case.  Nor is the law relating to the admission in appeals of ‘new evidence’ or ‘fresh evidence’ (as the case may be) and their respective applications discussed.

At the heart of ground 3 of the appeal was the scientific validity of the medical diagnosis of AHT based on observations of ‘the triad’ and also the relationship between AHT and BESS.  Although it may do small justice to the extensive reasoning in both judgments, for present purposes the respective reasoning may be summarised as follows.

T Forrest & Emerton JJA held [emphasis added]:
[157] “The position of the Scandinavian witnesses on the triad injuries’ lack of diagnostic utility is based on a 2016 study by the Swedish Agency for Health Technology Assessment and Assessment of Social Services (the ‘SBU Report’) that called into question the epistemological basis for the connection between the triad and Shaken Baby Syndrome.”
…
[409] “In this case, there was cogent evidence at trial, which the jury was entitled to accept, that the extensive subdural, subarachnoid and intradural haemorrhages, the extensive bilateral multi-layered retinal haemorrhages and the encephalopathy found during [K]’s second admission and on autopsy were evidence that he had suffered trauma to the head. There was no suggestion that the trauma was accidental. On appeal, there was comprehensive and, we consider, persuasive, evidence from Drs Tully and Iles, and from Professor Ditchfield, that [K] did not have BESS, and that, even if he did have BESS, it would not have caused the major brain bleeds, the extensive retinal haemorrhages and the severe hypoxic ischaemic encephalopathy described. There was persuasive evidence from Drs Tully and Iles that these injuries, in the particular distributions and patterns identified, indicated inflicted head injury.
[410] Even if the evidence of the Scandinavian witnesses represents a respectable body of scientific opinion, which we doubt, it would do no more than stand against another respectable body of scientific opinion in the form of the evidence of Drs Tully and Iles and Professor Ditchfield. It would be open to a hypothetical future jury to accept the latter, which would involve rejecting the Scandinavian evidence.
[411] The applicant was convicted by a properly instructed jury after an unimpeachable trial. In our view, the Scandinavian evidence, viewed in the context of the evidence led by the prosecution at trial, does not establish that an acquittal would be inevitable if a jury were to consider this evidence…
[412] We consider that the Scandinavian evidence falls well short of establishing that the applicant should not have been convicted and that there has been a miscarriage of justice.
[413] We observe that the SBU Report makes the valid point that the evidence upon which the nexus between the elements of the triad and AHT is based, being documented cases of children found or suspected to have been subjected to non-accidental (abusive) head trauma, will in many instances contain unstated assumptions about the plausibility of the care-giver’s account of the cause of the injury to the infant. In other words, we accept, as do Drs Tully and Iles, that there is some substance to the ‘circular reasoning’ criticism. That is not to say, however, that the large number of case studies collected over many years across a large number of countries and cultures should be completely cast aside. This is especially so where there is evidence of other physical injuries to the infant consistent with abuse. In many cases the child protection team will have been correct in its assessment that there has been abuse. While caution must be exercised when using the triad injuries for diagnosis, we see no justification for simply discarding all of the evidence, painstakingly built up over decades, of the relationship between the clinical features comprising ‘the triad’ and AHT. Even with the limited (and arguably idiosyncratic) search terms used by the SBU project team, they identified over 3,700 studies in their review. These, as we have explained, were pared back to only two on the basis of strict inclusion criteria that ignored the difficulties of conducting controlled trials to identify the symptoms of AHT in live infants.
[414] Furthermore, as Dr Tully pointed out, there is a body of evidence that does not rely on the kind of reasoning identified in the SBU Report. This body of evidence provides information about the relationship between the triad injuries and head trauma, such as retrospective epidemiological studies as well as advances in clinical, pathophysiological and biomechanical knowledge and understanding informed by animal studies, computational modelling, improved biomechanical modelling and advances in radiological techniques. It is not the case, as the SBU Report and its advocates maintain, that this entire body of knowledge has been simplistically built up on a base of circular logic.
[415] We accept the evidence of Dr Tully and Dr Iles that the diagnostic process for AHT is complex and multifaceted and it is to mischaracterise the process to suggest that it involves a near mechanical determination of abuse simply based on the presence of the triad injuries.
[416] In short, we consider that the SBU Report is of little assistance in determining whether there has been a miscarriage of justice in this case.
[417] As for the evidence concerning the radiological signs of BESS, we accept Professor Ditchfield’s evidence that there is uncertainty as to when BESS should be diagnosed, as this accords with both what Professor Wester himself said about the subjective nature of the evaluation and the evidence before us about natural variations in the subarachnoid space in infants, the nature of the available normative data and the adjustments required by advances in imaging technology…
[420] We do not accept the applicant’s criticisms of Professor Ditchfield, whom we consider to be a conscientious and highly qualified expert witness. Professor Ditchfield is a clinical paediatric radiologist who has reported ultrasound, CT and MRI studies of children with head injuries/BESS in tertiary paediatric hospitals on a daily basis for 26 years. In particular, we do not accept that the Lam-based criticisms of his methodology in measuring CCW, SCD and IHD are well founded…
[421] We consider Professor Ditchfield’s evidence to be persuasive and we accept it. His evidence, in conjunction with the evidence of Drs Tully and Iles on this issue, in our view eliminates as a reasonable possibility that [K] died of complications from BESS.
[422] Further, and in any event, we consider that a diagnosis of BESS would not negate the powerful evidence that [K] suffered a fatal inflicted head injury. Even on the evidence of Professor Wester, in order to explain [K]’s extensive multi-layered retinal haemorrhages (akin to the types of retinal haemorrhages seen following high impact motor accidents), any abnormal enlargement of [K]’s subarachnoid space would have had to have resulted in the very sudden and severe increase in intracranial pressure associated with Terson syndrome. In other words, [K] would need to have suffered from both BESS and the relatively rare condition known as Terson syndrome. Insofar as this requires some kind of intervening event — an ‘ALTE’ — it demands acceptance of a further level of hypothesis unsupported by empirical evidence.”

Walker JA formed an entirely different view of the evidence given by Professor Ditchfield.  In dissent, her Honour held in relation to ground 3 [emphasis added]:
[492] In summary, I would uphold ground 3 for the following reasons.
[493] First, in light of the new evidence, I consider that the Crown had not excluded the possibility that [K] suffered from a pre-existing condition, BESS, at the time of the events in question. That is because, while there was a controversy about that issue as between Professor Wester and Professor Ditchfield, I have concluded that the flaws in Professor Ditchfield’s evidence were such that it would not have been open to the jury to conclude that BESS had been excluded. Once that is accepted, Dr Tully’s evidence at trial is necessarily undermined, because she had relied on Professor Ditchfield’s evidence as the basis for excluding BESS.
[494] Secondly, I have concluded that, if BESS is not excluded, then it would not have been open for the jury to conclude that the only explanation for [K]’s injuries was that he was shaken with significant force. That is because both the Crown experts and the applicant’s experts accepted that BESS provides an explanation for the subdural haemorrhages observed in [K]; the question then was whether there was an explanation for the retinal haemorrhages observed in [K]. In my view the evidence revealed that that was uncertain. In particular:
(a)	Professor Wester opined that retinal haemorrhages are not specifically characteristic or indicative of abusive head trauma, and can be caused by other events, including raised intracranial pressure. His evidence was that [K]’s retinal haemorrhages were attributable to BESS, because of raised intracranial pressure, which is a symptom of BESS, and which [K] had prior to the events of 23 January 2016.
(b)	Dr Tully accepted that it was ‘not impossible’ that [K]’s retinal haemorrhages might have been attributable to a pre-existing medical condition, and to some extent accepted a degree of uncertainty about the cause of [K]’s retinal haemorrhages (which was not consistent with the evidence she gave at trial).
(c)	Finally, the academic literature concerning the causes of retinal haemorrhages of the nature and pattern observed in [K] was equivocal as to whether such retinal haemorrhages could be caused by BESS (or by raised intracranial pressure). While the literature reflected the consensus that such haemorrhaging is rare in non-abused children, it did not exclude the possibility of such a cause. Further, some of the literature was to the effect that the severity of retinal haemorrhages is not perfectly correlated with abusive head trauma, and that other events may mimic the retinal haemorrhages typically associated with abusive head trauma.
[495] Thus, in my opinion, the evidence before this Court concerning the connection of retinal haemorrhages with abusive head trauma was not sufficient to support Dr Tully’s definitive position at trial that the retinal haemorrhages must have been caused by the application of significant force.
[496] Thirdly, I consider that, had the jury heard the new evidence, and noting the uncontroverted evidence concerning [K]’s ill-health prior to 23 January 2016, it would not have been open to the jury to conclude, beyond a reasonable doubt, that the applicant had committed child homicide, either by an unlawful and dangerous act or by criminal negligence.
[497] I have also concluded that, even if I am wrong in concluding that the new evidence was such that it would not have been open to the jury to convict the applicant, I would in the alternative conclude that the new evidence demonstrated that a substantial miscarriage of justice had occurred, on the basis that, had the new evidence been before the jury, and accepted by them, there is a reasonable possibility that they would have acquitted the applicant. As I explain later in my reasons, I do not consider that the authorities that distinguish between fresh and new evidence preclude me from reaching that conclusion.
[498] I note that I make no positive finding either that [K]’s death was caused by BESS, or as to the manner in which the applicant handled [K] and the level of force involved. Nor do I make any positive finding that the applicant did not shake [K] with significant force. Ultimately, when the new evidence is considered, this is a case where the applicant’s guilt has not been proved beyond a reasonable doubt. That is because the cause of [K]’s injuries is uncertain and because, even if caused by the applicant, the level of force required to produce [K]’s injuries is also uncertain. Thus I do not consider that the necessary elements of child homicide were proved beyond a reasonable doubt.  It may be likely that the applicant shook [K] with such force that he caused his injuries. It may also be likely that he did so either by an unlawful and dangerous act or by criminal negligence.  But that is not sufficient.
[499] It is also important to emphasise that I have not concluded that a diagnosis of abusive head trauma, based on the presence of subdural haemorrhages, retinal haemorrhages of the relevant nature and pattern, and hypoxic ischemic encephalopathy, cannot be made or is inherently unreliable or otherwise inadmissible. That is, I have not concluded that the evidence of Professors Eriksson, Högberg and Wester concerning the reliability of a diagnosis of abusive head trauma based on the ‘triad’ is to be preferred over the evidence of Dr Tully and Dr Iles on this issue. Rather, my conclusion is based on the new evidence concerning BESS and retinal haemorrhages. That is, my conclusion is squarely based on [K]’s particular medical history and pre-existing conditions.”

See also Rowe v The King [2023] VSCA 193, esp. at [88]-[133]; Harvey v The King [2023] VSCA 219.
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In the following tables the figures for “Melbourne **” contain protection applications filed at Children’s Courts at Melbourne, Moorabbin, Broadmeadows & Dandenong.
In 2000/01 3,081 protection applications were issued in the state.  In 2001/02 2,527 protection applications were issued.  This represented a decline of 18% state-wide although the number of protection applications issued at Melbourne Children's Court increased by 6%.  In 2002/03 the number of protection applications issued state-wide declined by a further 8%.  However, in 2003/04 it increased by 3.5% to 2,399.  In 2005/06 the number of protection applications filed state-wide increased by 12% over the previous year, in 2006/07 there was an increase of 6% and in 2007/08 a further increase of 8%.  The trend was reversed in 2008/09 with a decline of 9.5%, most of which was in Melbourne and Barwon SW.  In 2010/11 there was a 9% increase, fuelled by Melbourne, Grampians & Gippsland.  In 2011/12 there was a massive 18% increase, fuelled by a 39% increase in Loddon Mallee and a 23% increase in Melbourne (including Moorabbin).  The trend was briefly reversed in 2012/13 with a small 2.8% decrease but since then there have been significant increases each year until 2015/16: 14.8% in 2013/14, 13.5% in 2014/15 & 9.2% in 2015/16.  In 2016/17 there was a small decrease, primarily due to large decline in Grampians which had had a one-off spike in 2015/16.  However, in 2017/18 there was an increase of 8.1%, primarily in regional areas and in 2018/19 an increase of 10.7%, primarily in the Melbourne metropolitan area.
	PROTECTION APPLICATIONS ISSUED

	COURT REGION
	2006
/07
	2007
/08
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13
	2013
/14
	2014
/15

	Grampians
	252
	291
	297
	167
	237
	161
	224
	294
	290

	Loddon Mallee
	270
	242
	253
	360
	283
	393
	367
	384
	398

	Barwon SW
	162
	205
	165
	295
	269
	318
	381
	388
	431

	Melbourne **
	1,843
	1,997
	1,658
	1,616
	1,855
	2,282
	2,093
	2,410
	2,776

	Gippsland
	313
	347
	360
	263
	341
	396
	370
	416
	443

	Hume
	261
	271
	301
	303
	285
	296
	302
	398
	531

	TOTAL
	3,101
	3,353
	3,034
	3,004
	3,270
	3,846
	3,737
	4,290
	4,869

	[bookmark: _Hlk119565185]COURT REGION
	2015
/16
	2016
/17
	2017
/18
	2018
/19
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	2023
/24

	Grampians
	499
	283
	280
	336
	352
	357
	298
	224
	204

	Loddon Mallee
	566
	592
	718
	644
	583
	448
	415
	411
	457

	Barwon SW
	494
	449
	532
	578
	549
	450
	328
	310
	327

	Melbourne **
	2,750
	2,841
	2,957
	3,275
	3,311
	2,559
	2,147
	2,060
	2,315

	Gippsland
	513
	534
	643
	545
	599
	441
	356
	431
	454

	Hume
	494
	430
	437
	488
	487
	468
	391
	438
	409

	TOTAL
	5,316
	5,129
	5,567
	5,866
	5,881
	4,723
	3,935
	3,874
	4,166


The majority of protection applications in Victoria are taken out on the grounds set out in ss.162(1)(c) & 162(1)(e) of the CYFA.  A significant proportion of these have chronic domestic violence as an underlying cause.  The breakdown of the grounds on the 5,881 protection applications issued in 2019/20 is shown below.  No breakdown is available for actual harm compared with risk of harm.
	[bookmark: _Hlk148965053]S.162(1)
CYFA
	(a)
Abandon
	(b)
Dead/Incap.
	(c)
Physical
	(d)
Sexual
	(e)
Emotional
	(f)
Neglect

	2019/20
	88
	48
	4,319
	514
	5,632
	1,365

	2022/23
	81
	50
	2,739
	346
	3,778
	1,059


Figures published by the Department of Human Services (as it then was) reveal that 98.2% of protection applications issued under the CYPA and finalised by the Court in 2001/02 resulted in the child being found to be in need of protection.  The writer believes that this very high rate of proof has not significantly changed.
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A second mechanism for protecting a child from harm or abuse is provided by an irreconcilable difference application [Form 11].  If–
· a person who has parental responsibility for a child [s.259(1)]; or
· a child [s.259(2)]–
believes that there is a substantial and presently irreconcilable difference between themselves to such an extent that the care and control of the child are likely to be seriously disrupted, either may make an application to the Court for a finding that such a difference exists.
The Second Reading Speech for the CYPA [08/12/1988, p.1153] said of such application:
"Considerable public attention has been focussed in recent years on a legislative provision of the various State child welfare systems whereby a court can make a finding that 'a substantial and presently irreconcilable difference' exists between a young person and his or her parents.  Where such differences arise, the government believes greater emphasis must be placed on seeking to conciliate or mediate between family members with the aim of assisting parents and young people to reach agreement without recourse to the court, and adversary proceedings."
In order to maximise this aim of assisting parents and child to resolve their differences without resorting to court proceedings, it is mandatory that:
· pursuant to s.260(1) – before a person files an irreconcilable difference application in the Court, the person must lodge an application for conciliation counselling with the Secretary; and
· pursuant to s.260(7) – a person who files an irreconcilable difference application in the Court must file with that application a certificate of conciliation counselling issued by the Secretary within the last 3 months.
The Secretary is not a party as of right but may participate fully in the hearing of the application with leave of the court: see s.259(5) of the CYFA.

In practice the irreconcilable difference provisions have not achieved the legislature's aim.  Irreconcilable difference applications are very rare in the Court, less than 6 state-wide in each of the last few years.  That is not to say there are so few cases each year in which parents and children are at loggerheads but – perhaps not always fairly to parents of out-of-control teenage children – such cases are more usually brought as protection applications under the emotional/psychological abuse ground of s.162(1)(e) of the CYFA.
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A third mechanism for protecting a child from harm or abuse is provided by an application for a permanent care order, an order which confers parental responsibility for the child on a person or persons other than the parents or the Secretary.  A pre-requisite for the Court making such an order is that the child's surviving parents have not had care of the child for at least 6 months or for periods that total at least 6 of the last 12 months [s.319(1)(a)].
Under s.320(1) of the CYFA, an application for a permanent care order [Form 33] is made by the Secretary to the Department of Health & Human Services or the principal officer of an authorised Aboriginal agency in relation to a person who is, or persons who are, approved by the Secretary as suitable to have parental responsibility for the child in lieu of the parents.
Prior to 22/02/1993 an application for a permanent care order had to be made by the proposed permanent carer(s).  Since that time a proposed permanent carer is not a party as of right but may participate fully in the hearing of the application with leave of the Court [s.320(2) of the CYFA replacing s.112(2A) & 112(2B) of the CYPA which had been inserted by s.14 of Act No.69/1992].

[bookmark: _5.8_Applications_for][bookmark: B58]5.8	Applications for therapeutic treatment order & therapeutic treatment (placement) order

A therapeutic treatment order [‘TTO’] and a therapeutic treatment (placement) order [‘TTPO’] are orders of the Family Division of the Court which have been available since 01/10/2007 but have only been available for children aged 15-17 since 29/03/2019.  A TTO requires a child aged 10-17 who has exhibited sexually abusive behaviours to participate in an appropriate therapeutic treatment program.  The relevant statutory provisions are in ss.244-251, 255-258 & 349-355 of the CYFA.
A therapeutic treatment (placement) order grants parental responsibility to the Secretary for a child in respect of whom a TTO is in force.  The relevant statutory provisions are in ss.252-258 of the CYFA.
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If the Secretary is satisfied on reasonable grounds that a child aged 10-17 is in need of therapeutic treatment for sexually abusive behaviours, the Secretary may by notice direct–
(a)	the child to appear; and
(b)	the parents to produce the child before the Court–
for the hearing of an application for a TTO [s.246(1)].

Since 01/12/2013 an application for a TTO remains one of the very few applications in which the CYFA requires the child to attend Court: see paragraph 4.8.6.

The Secretary may apply to the Court for a TTPO in respect of a child in relation to whom a TTO already exists or an application for a TTO has been made [s.252].

No person other than the Secretary has power to apply to the Court for either a TTO or TTPO.  Nor does the Court have power to make a TTO or a TTPO on its own initiative.  However, s.349(2) empowers the Criminal Division of the Court to refer the matter of an application to the Secretary for investigation if–
(a) a child appears as an accused in a criminal proceeding in the Court; and
(b) the Court considers that there is prima facie evidence that grounds exist for the making of an application for a TTO in respect of the child.
Section 349(3) sets out the following matters the Court must consider in deciding whether or not to refer a matter to the Secretary under s.349(2):
(a) the seriousness of the child’s sexually abusive behaviours; and
(b) any previous history of sexually abusive behaviours of the child and how those behaviours were addressed; and
(c) the particular characteristics and circumstances of the child; and
(d) any other matters the Court considers relevant.
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The Therapeutic Treatment Board [‘TTB’], established under s.339 of the CYFA, has the following functions detailed in s.341:
(a)	to evaluate and advise the Minister on services available for the treatment of children in need of therapeutic treatment who are aged 10-17 and who have exhibited sexually abusive behaviours; and
(b)	to provide advice to the Secretary under ss.244-254 of the CYFA.
Provisions relating to the constitution, committees and procedure of the TTB are in ss.340 & 342-343.  The TTB has no direct interface with the Children’s Court.

In some instances it is mandatory for the Secretary to refer a case to the TTB for advice prior to an application for a TTO being made.  In other instances it is discretionary. Under s.245, if the Secretary receives–
· a report from a member of the police force under s.185; or
· a referral from the Criminal Division of the Children’s Court under s.349(2)–
about sexually abusive behaviours exhibited by a child aged 10-17, the Secretary must refer the matter to the TTB for advice, inter alia as to whether it is appropriate to seek a TTO in respect of the child.  If the Secretary receives a report from any other person under s.185, the Secretary may refer the matter to the TTB for such advice.  If a matter is to be referred to the TTB, s.245(5) requires it to be referred before the Secretary applies for a TTO.

If a matter is referred to it, s.245(6) requires the TTB to provide advice as to whether it is appropriate to seek a TTO in respect of the child.  In some of the cases referred to it, the TTB has advised the Secretary that it is not appropriate to make an application for a TTO.  The writer understands that this is sometimes because the TTB believes that the parent will ensure the provision of appropriate treatment voluntarily and hence a TTO is not necessary to ensure the child’s access to, or attendance at, an appropriate therapeutic treatment program.  At one level it is difficult to criticize the TTB for this rationale.  Section 248(b) makes it clear that one of the two pre-conditions for the Court to make a TTO is that “the order is necessary to ensure the child’s…attendance”.  Further, in the Second Reading Speech in the Legislative Council on 15/11/2005 the Minister said of these new provisions:
“This reform is intended to supplement, not replace, voluntary access to treatment.  It will always be preferable for parents to connect a child exhibiting sexually abusive behaviour to treatment voluntarily and avoid exposing them to any court process.”

But prior to 01/03/2016 a difficulty with the narrow interpretation of “ensure” sometimes adopted by the TTB was that it sometimes led to a gross injustice for a child with a good parent who was prepared to commit the child to treatment voluntarily.  The reason was this.  If the child has been charged with one or more criminal offences which have led the Court to refer the matter to the Secretary under s.349(2) and a TTO is subsequently made, the Court must stay the criminal proceedings (if not completed) for a period not less than the period of the TTO.  Ultimately if the child has attended and participated in a therapeutic treatment program under the TTO, s.354(4) requires the Court to discharge the child without any further hearing of the related criminal proceedings.  It follows that a TTO acts as a shield preventing a child from acquiring a criminal record for the related criminal offences.  Prior to 01/03/2016 there was no such shield available for a child who was voluntarily participating in a privately arranged therapeutic treatment program.  As from 01/03/2016 new s.354A gives the Court the same power to discharge a child without any further hearing of the related criminal proceedings if the child has attended and participated voluntarily in a privately arranged therapeutic treatment program albeit not under a TTO.

It is not mandatory for the Secretary to follow the advice of the TTB.  The Secretary is only required by s.245(7) to “consider any advice received from the TTB under s.245 before applying for a TTO”.  The writer is aware of a small number of cases in which the Secretary has applied for a TTO – and in each case the Court has made a TTO – notwithstanding the advice of the TTB to the contrary.
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Section 594 of the CYFA provides that if the CYFA requires a notice of an application or hearing to be served on a child or a parent of a child or other person in accordance with s.594, the notice may be served–
(a)	by posting, not less than 14 days before the hearing date stated in the notice, a copy of the notice addressed to the person at his or her last known place of residence or business; or
(b)	by delivering, not less than 5 days before the hearing date stated in the notice, a copy of the notice to the person; or
(c)	by leaving, not less than 5 days before the hearing date stated in the notice, a copy of the notice for the person at the last known place of residence or business of the person with a person who apparently resides or works there and who apparently is not less than 16 years of age; or
(d)	by delivering, not less than 5 days before the hearing date stated in the notice, a copy of the document to the parent or the child or the person (as the case requires), by means of an electronic communication that is confirmed as having been received by the parent or the child or the person; or
(e)	by sending by registered post, not less than 14 days before the hearing date stated in the notice, a copy of the notice, addressed to the authorised legal representative of the parent or the child or the person (as the case requires), to the place of business of the authorised legal representative of the parent or the child or the person; or
(f)	by leaving, not less than 5 days before the hearing date stated in the notice, a copy of the notice for the parent or the child or the person (as the case requires)–
	(i)	at the place of business of the authorised legal representative of the parent or the child or the person; and
	(ii)	with a person who apparently works there and who apparently is not less than 16 years of age; or
(g)	by delivering, not less than 5 days before the hearing date stated in the notice, a copy of the notice, addressed to the authorised legal representative of the parent or the child or the person (as the case requires), to the authorised legal representative personally; or
(h)	by delivering, not less than 5 days before the hearing date stated in the notice, a copy of the notice to the authorised legal representative of the parent or the child or the person (as the case requires) by means of an electronic communication that is confirmed as having been received by the authorised legal representative.
Section 596 of the CYFA provides that if a person is required or permitted under the CYFA to serve a document, the person may serve the document by causing it to be served by another person.
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Section 228(4)(b) of the CYFA provides that notice of an application for a TAO must be served, in accordance with s.594, on–
(a)	the child's parent; and
(b)	the child, if he or she is of or above the age of 12 years.
It is clear from ss.228(1) & 228(2) that it is the Secretary who is responsible for serving the notice.

[bookmark: _5.9.3_Protection_application][bookmark: B593]5.9.3	Protection application
Sections 240(1)(a), 243(1) & 243(2)(c) of the CYFA make it clear that if a protective intervener decides to initiate a protection application by notice, he or she must serve the protection application on–
(a)	the child's parent; and
(b)	the child, if he or she is of or above the age of 12 years–
in accordance with s.594 of the CYFA.

[bookmark: _5.9.4_Irreconcilable_difference][bookmark: B594][bookmark: _Toc30657060][bookmark: _Toc30661809][bookmark: _Toc30666497][bookmark: _Toc30666727][bookmark: _Toc30667902][bookmark: _Toc30669280][bookmark: _Toc30671496][bookmark: _Toc30674023][bookmark: _Toc30691245][bookmark: _Toc30691618][bookmark: _Toc30691998][bookmark: _Toc30692757][bookmark: _Toc30693136][bookmark: _Toc30693514][bookmark: _Toc30693892][bookmark: _Toc30694273][bookmark: _Toc30698862][bookmark: _Toc30699240][bookmark: _Toc30699625][bookmark: _Toc30700780][bookmark: _Toc30701167][bookmark: _Toc30743778][bookmark: _Toc30754601][bookmark: _Toc30757042][bookmark: _Toc30757590][bookmark: _Toc30757990][bookmark: _Toc30762751][bookmark: _Toc30767405][bookmark: _Toc34823423]5.9.4	Irreconcilable difference application
Sections 259(3) & 259(4)(c) of the CYFA require the applicant to cause a copy of the application to be served, in accordance with s.594, on all other parties and to the Secretary.

[bookmark: _5.9.5_Permanent_care][bookmark: B595][bookmark: _Toc30657061][bookmark: _Toc30661810][bookmark: _Toc30666498][bookmark: _Toc30666728][bookmark: _Toc30667903][bookmark: _Toc30669281][bookmark: _Toc30671497][bookmark: _Toc30674024][bookmark: _Toc30691246][bookmark: _Toc30691619][bookmark: _Toc30691999][bookmark: _Toc30692758][bookmark: _Toc30693137][bookmark: _Toc30693515][bookmark: _Toc30693893][bookmark: _Toc30694274][bookmark: _Toc30698863][bookmark: _Toc30699241][bookmark: _Toc30699626][bookmark: _Toc30700781][bookmark: _Toc30701168][bookmark: _Toc30743779][bookmark: _Toc30754602][bookmark: _Toc30757043][bookmark: _Toc30757591][bookmark: _Toc30757991][bookmark: _Toc30762752][bookmark: _Toc30767406][bookmark: _Toc34823424]5.9.5	Permanent care application
Section 320(4) of the CYFA requires the applicant to cause notice of the application to be served on–
(a)	the child;
(b)	the parents;
(c)	the proposed permanent carer(s); and
(d)	such other persons as the Court directs.
The mode of service detailed in s.320(5) is identical to that in s.594.

[bookmark: _5.9.6_Application_for][bookmark: B596]5.9.6	Application for therapeutic treatment order or therapeutic treatment (placement) order
Sections 246(2)(c) & 252(3)(c) of the CYFA require notice of an application for a TTO or TTPO to be served, in accordance with s.594, on–
(a)	the child's parent; and
(b)	the child.
It is clear from ss.246(1) & 252(2) that it is the applicant who is responsible for serving the notice.  There is a potential conflict in the legislation as to the time frame in which service of application for a TTPO must be effected.  Section 594 sets out specific time frames.  By contrast, s.252(2) merely requires notice of the application for a TTPO to be served a reasonable time before the hearing of the application.

[bookmark: _5.9.7_Secondary_applications][bookmark: B597][bookmark: _Toc30657062][bookmark: _Toc30661811][bookmark: _Toc30666499][bookmark: _Toc30666729][bookmark: _Toc30667904][bookmark: _Toc30669282][bookmark: _Toc30671498][bookmark: _Toc30674025][bookmark: _Toc30691247][bookmark: _Toc30691620][bookmark: _Toc30692000][bookmark: _Toc30692759][bookmark: _Toc30693138][bookmark: _Toc30693516][bookmark: _Toc30693894][bookmark: _Toc30694275][bookmark: _Toc30698864][bookmark: _Toc30699242][bookmark: _Toc30699627][bookmark: _Toc30700782][bookmark: _Toc30701169][bookmark: _Toc30743780][bookmark: _Toc30754603][bookmark: _Toc30757044][bookmark: _Toc30757592][bookmark: _Toc30757992][bookmark: _Toc30762753][bookmark: _Toc30767407][bookmark: _Toc34823425]5.9.7	Secondary applications
Section 277 of the CYFA requires the applicant as soon as possible to cause a copy of any of the following secondary applications to be given or sent by post to any person by or on whose behalf such an application could have been made and, in the case of an application to extend, to the child and the parent of the child.  The relevant secondary applications are for the following–
· the variation of an undertaking or any conditions thereof or the revocation of an undertaking;
· the variation or revocation of a family preservation order or a family reunification order;
· a care by Secretary order or a long-term care order;
· the revocation of a care by Secretary order or a long-term care order;
· the extension of the period of a family preservation order, a family reunification order or a care by Secretary order; or
· an order in respect of a failure to comply with a family preservation order or an interim accommodation order.

[bookmark: _5.9.8_Default_service][bookmark: B598][bookmark: _Toc30657063][bookmark: _Toc30661812][bookmark: _Toc30666500][bookmark: _Toc30666730][bookmark: _Toc30667905][bookmark: _Toc30669283][bookmark: _Toc30671499][bookmark: _Toc30674026][bookmark: _Toc30691248][bookmark: _Toc30691621][bookmark: _Toc30692001][bookmark: _Toc30692760][bookmark: _Toc30693139][bookmark: _Toc30693517][bookmark: _Toc30693895][bookmark: _Toc30694276][bookmark: _Toc30698865][bookmark: _Toc30699243][bookmark: _Toc30699628][bookmark: _Toc30700783][bookmark: _Toc30701170][bookmark: _Toc30743781][bookmark: _Toc30754604][bookmark: _Toc30757045][bookmark: _Toc30757593][bookmark: _Toc30757993][bookmark: _Toc30762754][bookmark: _Toc30767408][bookmark: _Toc34823426]5.9.8	Default service provisions
Section 593(1) of the CYFA provides that if by or under the CYFA a person is required to serve a document and no specific provision is made, other than in s.593, as to how the document is to be served, the document must be served on the person to be served–
(a) by delivering a copy of the notice to that person personally; or
(b) by sending by registered post a copy of the document addressed to that person at that person’s last known place of residence or business; or
(c)	by leaving a copy of the document for that person at that person’s last or most usual place of residence or business with a person who apparently resides or works there and who apparently is not less than 16 years of age; or
(d)	by delivering a copy of the document to the person by means of an electronic communication that is confirmed as having been received by the person; or
(e)	by sending by registered post a copy of the document, addressed to the person’s authorised legal representative, to the place of business of the person’s authorised legal representative; or
(f)	by leaving a copy of the document for that person–
	(i)	at the place of business of the person’s authorised legal representative; and
	(ii)	with a person who apparently works there and who apparently is not less than 16 years of age; or
(g)	by delivering a copy of the document, addressed to the person’s authorised legal representative, to the person’s authorised legal representative personally; or
(h)	by delivering a copy of the document to the person’s authorised legal representative by means of an electronic communication that is confirmed as having been received by the person’s authorised legal representative.

Section 593(1A) provides that for the purposes of s.593(1), a person may deliver a copy of a document to another person personally by placing a copy of the document on a surface in the presence of the other person.

Section 593(3) provides a mechanism for service upon a company or registered body.

Section 593(4) provides that subsections (1)(d), (e), (f), (g) and (h) and (1A) apply to any other provision under the CYFA that requires service to be by registered post or personally or otherwise.

[bookmark: _5.9.9_Substituted_service][bookmark: B599]5.9.9	Substituted service
Section 593(2) of the CYFA empowers the Court to make an order for substituted service if it appears, by evidence on oath or by affirmation or by affidavit, that service cannot be promptly effected.  For a discussion of general principles of substituted service see Strauss v Macdonald [2023] VSC 226; Strauss v Macdonald (No 2) [2023] VSC 377.

[bookmark: _5.9.10_Proof_of][bookmark: B5910]5.9.10	Proof of service
Section 595 of the CYFA provides that:
(1)	service of a document may be proved by evidence on oath, affidavit or declaration;
(2)	evidence of service must identify the document served and state the time and manner of service;
(3)	a document purporting to be an affidavit or declaration of service is admissible in evidence and, in the absence of evidence to the contrary, is proof of the statements in it.
[bookmark: _Hlk149308973]
[bookmark: _5.9.11_Dispensation_with][bookmark: B5911]5.9.11	Dispensation with service
Section 531 of the CYFA empowers the Secretary DFFH – and read in conjunction with s.18, the principal officer of an authorised Aboriginal agency – to apply to the Family Division of the Children’s Court for an order dispensing with service of applications, documents or orders that are or may be required to be served on a person:
531 Power to dispense with service
(1)	The Secretary may apply to the Family Division for an order dispensing with service on a specified individual of an application, document or order or all applications, documents and orders—
(a)	that is or are required, or that may be required, under Chapter 4 or Schedule 1 to be served on that person in respect of a specified child; or
(b)	that is or are required, or that may be required, under this Chapter [7] to be served on that person in relation to proceedings in the Family Division in respect of a specified child.
(2)	The Court may make the order sought if it is satisfied by evidence on oath or by affirmation or by affidavit of the Secretary that—
(a)	the individual specified in the application cannot be located after the Secretary has made reasonable efforts to discover his or her location; or
(b)	there are exceptional circumstances.

The scope of s.531 is not entirely clear.  The writer is not aware of any case law specifically on this section. Nor does the Explanatory Memorandum to the Children, Youth and Families Bill 2005 (at p.106) provide a great deal of assistance on the section’s scope:
“Clause 531 enables the Family Division of the Children's Court, on application from the Secretary to dispense with service of applications, documents or orders, if an individual cannot be located after the Secretary has made reasonable efforts to discover his or her location, or there are exceptional circumstances. This will help to protect children and other family members by allowing the Court to dispense with service, for example, where the disclosure of information about the location of a child, or a court hearing time and date, may jeopardise a child's safety.”
However, there is some related caselaw and a related statutory provision in s.522(1)(c)(ii) CYFA – discussed in section 3.4.3 – which may assist in determining the applicability of the “exceptional circumstances” precondition in s.531(2)(b) in any particular case.

DISPENSING WITH SERVICE OF AN APPLICATION, DOCUMENT OR ORDER IN THE CURRENT PROCEEDING
It is probable that the Court can only dispense with service under s.531(2)(b) CYFA if–
(i) it is procedurally fair to do so; this means procedurally fair to the person on whom service is to be dispensed with and to all the other parties; and
(ii) it is in the best interests of the children in the case to do so, this overriding obligation on the Court being imposed by ss.8(1) & 10 CYFA.
In addition the Court may think it appropriate to consider whether dispensing with service on a person will deprive the Court from having access to evidence which may be of significance to its decision-making function.

In relation to the issue of procedural fairness, in Weinstein v Medical Practitioners Board of Victoria the Court of Appeal (Maxwell P, Neave & Weinberg JJA) held in effect that s.215(1)(d) CYFA – dispensation with the rules of evidence in Family Division proceedings – is subject to the rules of procedural fairness. In section 4.8.3 I have said about this case:
“In Weinstein v Medical Practitioners Board of Victoria (2008) 21 VR 29; [2008] VSCA 193 the Court of Appeal discussed the operation of a similar provision in s.52(1)(c) of the Medical Practice Act 1994 (Vic). In rejecting a submission that the words ‘may inform itself in any way it thinks fit’ should be regarded as redundant but holding that the words were subject to a requirement to accord procedural fairness, Maxwell P said at [28]-[29]:
[28] “The words ‘may inform itself…’ were plainly intended to have work to do: cf. Project Blue Sky Inc v ABA (1998) 194 CLR 335, 382 [71] (McHugh, Gummow, Kirby & Hayne JJ).  They have a meaning and a purpose quite distinct from the meaning and purpose of the words ‘not bound by the rules of evidence’…For the purposes of ‘determining the matter before it’, the panel is authorised to ‘inform itself in any way it thinks fit’ subject always to the overriding obligation to accord procedural fairness. As Weinberg JA pointed out in argument, an equivalent power is conferred on the Family Division of the Children’s Court: s.215(1)(d) of the CYFA.
[29] This conclusion accords with what was said by McInerney J when considering analogous provisions in Wajnberg v Raynor [1971] VR 665.”
Not only is this a powerful piece of dicta. It is also binding on a judicial officer in the ChCV because of the last sentence in paragraph [28] where Maxwell P says that Weinberg JA pointed out in argument that s.215(1)(d) CYFA confers a power equivalent to that on which the Court of Appeal ruled in Weinstein’s Case. If procedural fairness trumps a dispensation with the rules of evidence, the writer believes it probably also trumps a dispensation with service except in the most exceptional of cases.

A further consideration is that dispensation with service on a parent or other person who has a direct interest in the proceeding does not mean that that person will automatically be prohibited from participating in the proceeding if he or she finds out about it. Indeed the only basis on which a parent or person with a direct interest can be prevented from participating fully in the proceeding – as is the person’s statutory right under s.522(1)(c)(ii) CYFA – is if the Court is satisfied that it was not “practicable” for the person to participate. For further discussion on s.522(1)(c), see section 3.4.3.

DISPENSING WITH SERVICE OF AN APPLICATION, DOCUMENT OR ORDER IN FUTURE PROCEEDINGS
It is not unusual for DFFH to apply under s.531 for an order dispensing with service on a specified individual of applications in all future proceedings as well as in the current proceeding.

In the absence of case law or other assistance with the interpretation of the statutory text, the writer considers that the better interpretation of s.531(1)(b) is that it applies to an existing proceeding in the Family Division but not to a future proceeding.  In this regard it is useful to think of a “proceeding” as being comprised of a package of one or more applications.  So understood, a ‘dispense with service order’ [DSP order] could apply to any filed – or as yet unfiled – applications in an uncompleted proceeding but could not apply to any applications in a future proceeding.  For example, if while a proceeding involving an application for a care by Secretary order [CBSO] for child X is uncompleted DFFH files an application for a permanent care order [PCO], the PCO application is not a new proceeding.  However, if a proceeding has been finalised with a CBSO and DFFH subsequently files an application for a PCO, the PCO application is a new proceeding and, if the writer’s preferred interpretation is correct, a previous DSP order would not suffice to dispense with service of it.

As a matter of convenience and continuity the Children’s Court assigns the same “case number” to different protection proceedings involving the same child. In the writer’s view, a child protection “case” may be comprised of one or more “proceedings” which, in turn, may be comprised of one or more “applications”.

THE CASE OF CHILD X
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   ONE PROCEEDING – 2 APPLICATIONS	TWO PROCEEDINGS – 1 APPLICATION IN EACH

The writer’s interpretation of s.531 has been built into one part of the standard DSP order in the Court’s CMS Case Management System using the following format: “Order that Service is dispensed with for all applications, documents and orders in relation to this proceeding.”

The writer’s interpretation is grounded on–
· the definition of “proceeding” in s.3(1): “proceeding means any matter in the Court…”; and
· the pre-requisites in s.531(2) and the ‘best interests’ provisions of ss.8(1) & 10.

The writer’s reasoning is as follows:
“It has long been my view that s.531 only applies to a proceeding that is alive before the Court at the time of the application for the DSP order or any future application associated with that live proceeding.  I have never taken the view that s.531 authorises the Court to make an order dispensing with service in future proceedings.  In particular, I note – in conjunction with s.531(1)(b) CYFA – the definition of ‘proceeding’ in s.3(1) which means ‘any matter in the Court’.  To give an example, an order dispensing with service on a father of a protection application and all associated documents and orders would, in my view, be broad enough to cover applications for IAOs, variation of IAOs, extension of IAOs, joinder of other parties and so on until the primary application is determined but would not authorise dispensation of service on the father in a subsequent proceeding involving an application to extend, vary, revoke etc the order made in the primary proceeding.
Further, the pre-requisites for dispensing with service detailed in s.531(2), one of which must be satisfied in order to make a DSP order, are that–
a) the whereabouts of the person to be served are not known; or
b) there are exceptional circumstances.
In many cases, these pre-requisites are fluid.  This potential fluidity, coupled with–
· the general requirement in paragraphs (a), (b), (g), (h), (i), (j) & (k) of s.10(3) CYFA for the Court to give consideration to the circumstances of the child’s family and extended family which are current at the time of each individual proceeding; and
· general considerations of procedural fairness–
means that the pre-requisites which existed at the time a DSP order was made may no longer still exist or be in the best interests of the child at the time any future proceeding is initiated in the Court.  I have therefore eschewed an interpretation of s.531 which would lock a parent out of a child’s case forever based on circumstances at an earlier time in the child’s life.  People and circumstances sometimes change and the contrary interpretation has some consequential potential for inconsistency between an earlier court order and application of the ‘best interests’ provisions of ss.8(1) & 10 in the later proceeding.
Accordingly, if there is a later proceeding and DFFH want to lock the parent out for good reason, I believe they would need to re‑apply under s.531.  Re-application need not generally impose a heavy burden on DFFH in any event.”

Whether the writer’s interpretation is correct or not will have to await the judgment of a higher court.

[bookmark: _5.9.12_Consequence_of][bookmark: B5912]5.9.12	Consequence of failure to serve a relevant party
In M v Director-General, Department of Health and Community Services (Victoria) [Supreme Court of Victoria, unreported, 18/08/1993], Nathan J held that:
· the Department, itself a creature of statute, must comply with the statutes which delineate and enumerate its powers;
· the service provisions are unequivocal and mandatory in their terms and cannot be avoided by reliance on s.82 of the CYPA;
· the Department had failed to serve the protection application on the child's step-father in compliance with CYPA/s.70 and accordingly any subsequent order was improperly obtained.
It also appears from his Honour's judgment that in the absence of an order dispensing with service the terms of any order made by the Court do not run against any person who has not been properly served, i.e. that any condition imposed on a person who has not been served cannot be breached for lack of compliance.

In Re Andrew (No.2) 32 Fam LR 386; [2004] NSWSC 842, a decision of the Supreme Court of NSW – Common Law Division, Wood CJ at CL took the opposite view in relation to the service of an application to the Children's Court of NSW under the Children and Young Persons (Care and Protection) Act 1998 (NSW), legislation which in relation to this issue is not easy to distinguish from the Victorian Act.  The issue for determination in this case was one of law confined to whether or not the Children's Court of NSW had a discretion to dispense with service upon a parent in care proceedings.  His Honour quashed the decision of the Children's Court magistrate that he did not have the power under the NSW Act to authorise the applicant not to serve the father or to excuse or ignore non-service and that the only permissible exception to service was if reasonable efforts to effect service had been made and had failed.  At [54]-[56] Wood CJ at CL said:
"[54]  I have come to the conclusion that the Children's Court should be found to have an implied power to dispense with service of a care application upon a parent.  In summary, that finding depends upon the following combination of circumstances:
(a)	the jurisdiction of the Children's Court to entertain a care application is conferred under a statute that has the objects and the guidelines as to its application which are spelled out in ss.8 and 9 [see ss.1 & 87(1)(h) of the CYPA], in which it is made clear that the interests of a parent are subservient to the interests attaching to the safety, welfare and well-being of the child;
(b)	the court has an implied jurisdiction that extends to those matters that are incidental to, or necessary for, the proper discharge of the jurisdiction which is imposed on it by statute;
(c)	the procedural requirements set out in s.64 [see ss.68(2) & 70(2) of the CYPA] are to be regarded as directory or regulatory rather than mandatory;
(d)	it is accepted that the rules of natural justice do need to give way where their application would frustrate the purpose or objects of the legislation by which jurisdiction is conferred;
(e)	the court is able to make such orders, including interlocutory orders as it thinks appropriate in relation to matters within its jurisdiction…
[55]  Of some assistance for my conclusion is the observation of Lord Evershed, in the decision in Re K cited by Brennan J in Lieschke, to the effect that the procedure and rules applicable to this area of jurisdiction 'should serve and not thwart its purpose'.  Similarly, some support can be found in the decision of Stuart-White J in Re X [1996] FLR 186 where the court excused service of the notice of care proceedings upon a father because of the potentially catastrophic results, to the family and to the child, of his involvement, although this was a case where the Family Proceedings Rules (UK) conferred a discretion.
[56]  I am, however, satisfied that it is only in exceptional circumstances that the power to dispense with service could be exercised, that is, where service upon, or participation of, the parent in the proceedings, would unacceptably threaten the safety, welfare and well-being of the child.  The power must be read in a way that reflects the need, in this context, to balance the interests of natural justice and those of the child.  Moreover before it is exercised it would seem to be appropriate, if not essential, for a separate representative of the child to be appointed, who might place before the court any matter in opposition to the effective exclusion of the father from the proceedings."

[bookmark: _5.10_Decision-making_principles][bookmark: B510]5.10	Decision-making principles for Family Division matters
Section 9(1) of the CYFA provides that the principles in Part 1.2 are intended to give guidance in the administration of the Act.

[bookmark: _5.10.1_Principles_governing][bookmark: B5101]5.10.1	Principles governing the Court’s decision-making
Section 8(1) of the CYFA requires the Court, where relevant, to have regard to the principles in–
· s.10 – the ‘best interests’ principle [see 5.10.3 & 5.10.4]; and
· ss.13-14 – additional decision-making principles for Aboriginal children [see 5.10.5]–
in making any decision or taking any action under the CYFA.  However, s.8(4) provides that s.8(1) does not apply in relation to any decision or action under Chapter 5 [Children and the Criminal Law] or Chapter 7 [The Children’s Court of Victoria] in relation to any matter under Chapter 5: see also s.9(2).
These principles thus apply to the determination of all Family Division applications.  For some examples of the application of the ‘best interests’ principle to various factual situations, see the judgments in the following cases:
· DOHS v Ms T & Mr M [Children’s Court of Victoria-Power M, 12/10/2009] at pp.18-20 & 93-96;
· DOHS v Ms D & Mr K [Children’s Court of Victoria-Power M, 15/06/2009] at pp.19-20 & 37-46;
· DOHS v Ms K & Mr L [2009] VChC 3 per Power M at pp.13-16;
· DOHS v Mr M & Ms H [Children's Court of Victoria-Power M, 11/05/2009] at pp.32-34 & 121-125;
· DOHS v Mr O & Ms B [2009] VChC 2 per Power M at pp.39-40 & 44-45;
· DOHS v Mr D & Ms W [2009] VChC 1 per Power M at pp.90-91 & 97-98;
· DOHS v Mr D & Ms B [2008] VChC 2 per Power M at pp.51-52 & 100‑106;
· DOHS v Ms B & Mr G [2008] VChC 1 per Power M at pp.28-29 & 117‑119;
· DOHS v Mr & Mrs B [2007] VChC 1 per Power M at pp.19-20 & 41-47;
· DOHS v The D Children [Children’s Court of Victoria-Power M, 11/01/2012] at pp.21-23, 48-49, 124,138, 148-149, 174 & 176;
· DHHS v Ms McE & Mr B [Children’s Court of Victoria-Power M, 20/04/2017] at pp.53-59;
· DHHS v Ms H & Mr McL [Children’s Court of Victoria-Power M, 16/05/2017] at pp.62-63 & 65-68.

[bookmark: _5.10.2_Principles_governing][bookmark: B5102]5.10.2	Principles governing decision-making by the Secretary & a community service
Sections 8(2) of the CYFA requires the Secretary of DFFH, where relevant, to have regard to the principles set out in 
· s.10 – the ‘best interests’ principles [see 5.10.3 & 5.10.4]; and
· s.11 – additional general decision-making principles [see 5.10.6]; and
· ss.12-14 – additional decision-making principles for Aboriginal children [see 5.10.5 & 5.10.6]–
in making any decision or taking any action under the CYFA or in providing any service under the CYFA to children and families.  However, s.8(4) provides that s.8(2) does not apply in relation to any decision or action under Chapter 5 [Children and the Criminal Law] or Chapter 7 [The Children’s Court of Victoria] in relation to any matter under Chapter 5: see also s.9(2).
Section 8(3) imposes a similar obligation on a community service established under s.44 or registered under s.46 of the CYFA.
[bookmark: _Hlk44763345]
[bookmark: _5.10.3_‘Best_interests’][bookmark: B5103]5.10.3	‘Best interests’ principle – ‘The paramountcy principle’
Section 10(1) of the CYFA provides that for the purposes of the CYFA the best interests of the child must always be paramount.

Section 10(2) requires a decision-maker, in determining whether a decision or action is in the best interests of a child, to consider always the need to protect the child from harm, to protect his or her rights and to promote his or her development (taking into account his or her age and stage of development).  This is in very similar terms to the consideration in s.87(1)(aa) of the CYPA – described in s.87(1A) as the paramount consideration – that the Court must have regard to the need to protect children from harm and to protect their rights and to promote their welfare.  Curiously, the matters in s.10(2) are not expressed to have priority over those in s.10(3).

Section 10(3) lists 18 other matters to which consideration must also be given, where relevant, in determining what decision to make or action to take in the best interests of a child.  They are not entirely easy to reconcile.  Some of the matters are identical or in similar terms to the nine matters previously contained in s.87(1) of the CYPA which although expressed to apply to a Court determining what finding or order to make on a protection application or irreconcilable difference application had in fact been given a wider interpretation: see e.g. the decision of Beach J in F v C [Supreme Court of Victoria, unreported, 28/01/1994] which held that s.87(1)(j) – in similar terms to s.10(3)(g) save that it spoke ambiguously of removal of the child from his or her “family” – was relevant to the determination of an IAO application.

Many of the matters in s.10(3) are family-oriented–
	(a)
	Minimum intervention
	The need to give the widest possible protection and assistance to the parent and child as the fundamental group unit of society and to ensure that intervention into that relationship is limited to that necessary to secure the safety and wellbeing of the child.

	(b)
	Promote
family relationships
	The need to strengthen, preserve and promote positive relationships between child and the child’s parent, family members and persons significant to the child.

	(g)
	Removal from parental care
	The need to ensure that a child is only to be removed from the care of his or her parent if there is an unacceptable risk of harm to the child. For a discussion of the law on this central consideration, see the judgment of the Court of Appeal in DFFH v JKL & Ors [2025] VSCA 254 discussed below and see also section 5.10.4.

	(h)
	Placement within extended family
	If a child is to be removed from the care of his or her parent, consideration is to be given first to the child being placed with an appropriate family member or other appropriate person significant to the child before any other placement option is considered.

	(i)
	Reunification
	The desirability, when the child is removed from the care of his or her parent, to plan the reunification of the child with his or her parent.

	(j)
	Parent, relative, carer capacity
	The capacity of each parent or other adult relative or potential caregiver to provide for the child’s needs and any action taken by the parent to give effect to the goals set out in the case plan.

	(k)
	Family contact
	Contact arrangements between the child and the child’s parents, siblings, family members and other persons significant to the child.

	(q)
	Sibling togetherness
	The desirability of siblings being placed together when they are placed in out of home care.



The other matters in s.10(3) are as follows–

	(c)
	Aboriginal culture
	The need, in relation to an Aboriginal child, to protect and promote his or her Aboriginal cultural and spiritual identity and development by, wherever possible, maintaining and building their connections to their Aboriginal family and community.

	(d)
	Child's views & wishes
	The child’s views and wishes, if they can be reasonably ascertained, should be given such weight as is appropriate in the circumstances. A fine illustration of taking into account the ‘voice of the child’ is to be found in the judgment of Justice Becroft in PAR v SJF [2025] NZHC 2148, a summary of which is contained in section 3.7.1.

	(e)
	Cumulative harm
	The effects of cumulative patterns of harm on a child’s safety and development.

	(f)
	Stability of care
	The desirability of continuity and permanency in the child’s care.

	(fa)
	Delay
	The desirability of making decisions as expeditiously as possible and the harmful effects of delay in making the decision or taking the action.

	(l)
	Child’s individuality
	The child’s social, individual and cultural identity and religious faith (if any) and the child’s age, maturity, sex and sexual identity

	(m)
	Culture generally
	Where a child with a particular cultural identity is placed in out of home care with a care giver who is not a member of that cultural community, the desirability of the child retaining a connection with their culture.

	(n)
	Support for child
	The desirability of the child being supported to gain access to appropriate educational services, health services and accommodation and to participate in appropriate social opportunities.

	(o)
	Uninterrupted education, employment
	The desirability of allowing the education, training or employment of the child to continue without interruption or disturbance.

	(r)
	Anything else
	Any other relevant consideration.



THE JUDGMENT OF THE COURT OF APPEAL IN DFFH v JKL (a pseudonym) & Ors [2025] VSCA 254

This judgment of the Court of Appeal (Niall CJ, Richards & Kenny JJA) provides a good starting point for an analysis of the practical operation of the ‘best interests’ principles in s.10 of the CYFA, in particular ss.10(3)(a) & 10(3)(g).
Background
1. The first respondent JKL is the mother of the child VWX (aged 5y9m). The fourth respondent, the father of the child, had supported at first instance DFFH’s application for a permanent care order [PCO] to the carers (the second & third respondents) but did not participate in either appeal.

2. On the day following her birth, VWX had been placed in emergency care on a protection application under ss.162(1)(c) & 162(1)(e) of the CYFA brought on the basis of protective concerns relating to a teenage sibling. The next day the Children’s Court placed VWX on an IAO in the care of a friend of the mother with a condition permitting the mother to live with them. That arrangement broke down when VXW was about 2 months old whereupon the Court made an IAO to a Victorian community service agency on the basis that it would place her with different non-kinship carers. When she was 11 months old this agency placed VWX with the current carers.

3. When VWX was 15½ months old the Children’s Court placed VWX on a care by Secretary order [CBSO] for a period of 2 years. Under that order she remained in the care of the carers. The CBSO was kept alive by DFFH filing its application for a PCO.
Decision of Hamilton M placing the child VWX on a PCO
4. On 01/03/2024 after a 5 day contested hearing Hamilton M granted the DFFH application for a PCO to the carers with 4 conditions:
1. The carers must preserve the child’s identity and connection with the child’s culture and origin.
2. The carers must preserve the child’s relationship with the child’s birth family.
3. The carers must facilitate contact between the child and her mother on up to 4 occasions each year.
4. The carers may facilitate contact between the child and her father on up to 4 occasions each year if they consider it in her best interests to do so.

5. Magistrate Hamilton’s reasons are summarised at paragraphs [13]-[23] of the Court of Appeal judgment and in particular at [18]-[21]:
[18] “The magistrate noted the evidence-in-chief given by the DFFH’s…Team Manager that, as at January 2023, there was no evidence suggesting that the mother’s past substance abuse was an ongoing concern; there was evidence in respect of the mother’s lack of supervision of her eldest daughter; the relationship between VWX and the mother was ‘not strongly emotionally based’ but this did not constitute ‘emotional neglect’ and was not considered an ongoing protective concern; there was no evidence provided in relation to any ongoing concern relating to basic needs not being met nor that the mother had failed to engage with any specific services.
[19] By the end of the hearing, counsel for the Secretary had conceded that the mother had the capacity to care for VWX and that the court could not be satisfied, pursuant to s.319(1)(b)(i) of the CYFA, that the mother is unable or unwilling to resume parental responsibility. That left s.319(1)(b)(ii) of the CYFA – that it would not be in the best interests of VWX for the mother to resume parental responsibility for her – as the sole basis for the application.
[20] In respect of the mother, the magistrate accepted the evidence from DFFH staff that interaction and communication between VWX and her mother during contact sessions was limited. The magistrate noted that VWX may have difficulty in interactive engagement and that her interactions may have been impacted by ‘DFFH’s lack of support, facilitation, and/or promotion of [VWX]’s relationship with her mother’. The magistrate found:
[VWX]’s relationship with her mother and the meaningfulness of that relationship is demonstrably limited and with reference to [VWX]’s best interest I consider it would be unacceptably harmful to place her into her mother’s care, with whom she has not developed a meaningful bond and of whom she has very little, if any, actual familiarity.
[21] The magistrate accepted the evidence given by a DFFH Divisional Principal Practitioner…. That evidence, based on a case plan review, spoke of the strong attachment that had formed between VWX and the carers and which the magistrate regarded as a ‘determining factor’. Specifically, the practitioner acknowledged that the mother had made ‘progress’, but removing VWX from the carers ‘would be as close as it gets’ to removing her from her parents and family. Given her age, such removal could cause harm he described as ‘traumatising for [VWX] at this time’ and ‘significant enough to disrupt her development’. The practitioner also noted that VWX’s contact with the mother had been ‘consistently facilitated’ by the carers and that there was no evidence suggesting that this would change.”
Decision of Judd J allowing JKL’s appeal against the PCO made by Hamilton M
6. The mother JKL lodged an appeal against the decision of Hamilton M on four grounds, the following two of which succeeded:
(1) Failing to consider the mandatory principles specified in s.10(3)(a) of the CYFA, or misconstruing one or more of these principles.
(2) Misconstruing the CYFA by treating the carers as VWX’s parents for the purposes of considering the principles mandated by the CYFA in relation to the removal of a child from her parents.

7. On 27/10/2024 Judd J allowed JKL’s appeal and “remitted the matter to the Children’s Court for hearing and determination in accordance with the law”: see JKL (a pseudonym) v Secretary DFFH [2024] VSC 645 at [61]. Her Honour’s reasons are summarised at paragraphs [25]-[29] of the Court of Appeal judgment.

8. There are two particular statements of law made by Judd J in paragraphs [36] & [37] of her judgment which are highly relevant for the determination of many cases in the Family Division of the Children’s Court:
[36] “DFFH conceded that the term parent in s 10(3)(g) does not extend to the foster carers with whom a child is placed pursuant to a Care by Secretary order. While ‘parent’ is given a non-exhaustive definition in s 3 it is evident from the broader context of the Act that the term is intended to be limited to ‘natural’ or ‘legal’ parents and step parents.
[37] DFFH further conceded that in a context where the Children’s Court has already made orders removing VWX from the care of her parents, the terms of s 10(3)(g) are not directly engaged by the determination of an application for permanent care. The Children’s Court was not determining whether to remove the child from the parents’ care but whether the child should remain outside their parents’ care, or be returned to their care.”
Decision of the Court of Appeal allowing DFFH appeal against the decision of Judd J
9. DFFH sought leave to appeal the decision of Judd J on the basis that Judd J erred in:
(1) finding that the magistrate failed to consider ‘the need to give the widest possible protection and assistance to the parent and child as the fundamental group unit of society’ as specified in s.10(3)(a) of the CYFA (ground 1); and
(2) finding that the magistrate committed a material error by treating VWX’s carers as her parents for the purposes of s.10(3)(g) of the CYFA (ground 2).

10. On 17/10/2025 the Court of Appeal concluded at [84] that neither ground of appeal should have been upheld by Judd J, that leave to appeal should be granted and the appeal allowed. The proceeding in the Trial Division was dismissed. It follows that the order made by Hamilton M detailed in paragraph [4] above is confirmed.

11. In allowing DFFH’s first ground of appeal – on s.10(3)(a) – the Court of Appeal stated:

· At [47] & [48]: “…It is true that the magistrate had a very keen focus on the effect of breaking the existing relationship between the child and the carers, who the magistrate observed were the ‘only parental figures [VWX] has known’. That said, the detailed assessment of the position of the mother and father does not betray any suggestion that the magistrate failed to appreciate the parent/child relationship as the fundamental group unit of society. Given the lack of actual attachment, it was the foundational importance of the relationship between parent and child that explained the detailed considerations that the magistrate gave to the position of the mother the father and the child in this case.
There can be no doubt that the magistrate recognised the importance of the relationship between VWX and her mother. That relationship is a central focus of the reasons and is reflected in the conditions that were attached to the order. It would be wrong to consider the conditions as only having arisen after the magistrate had decided to make the PCO; rather they form part of the overall assessment of the circumstances disclosed in the evidence before her.”

· At [49] & [51]: “The magistrate placed some emphasis on the lack of support both the mother and father had received from DFFH in maintaining their relationship with VWX…
The lack of support given to the parents would not have assumed the prominence that it did, if the magistrate was not proceeding on the basis that a parent and child is the fundamental group unit of society. What the magistrate did was to go on to test the practical content of the relationship in that context.”

· [bookmark: fnB52]At [52]: “In the face of this lack of support, and the limited connection between the mother and the child that resulted, the magistrate concluded that the ‘meaningfulness’ of the relationship between mother and child was ‘demonstrably limited’. Against that, the magistrate had very powerful evidence about the strong bond between the child and her carers. In this respect, the magistrate made express findings as to the harm that would be caused to the child were she to be placed in the care of her mother.”

· At [54]: “The magistrate carefully evaluated the attachment between VWX, the mother and VWX’s half siblings and the nature of relationship they would likely have under a PCO, as well as the carers’ attitude to supporting and preserving VWX’s relationship with her birth family. As the carers submitted, the conditions imposed on the PCO relating to the preservation of the relationship between VWX and her birth family are indivisible from the magistrate’s decision as to whether she was satisfied that VWX’s best interests would be promoted by the making of the PCO. The findings reflect the magistrate’s detailed consideration of the protection and assistance available to support VWX’s relationship with the mother. This was critical in determining whether the statutory preconditions for the making of the PCO were satisfied.”

· At [55]: “The CYFA did not require that the magistrate give primacy to the relationship between the parents and the child. In determining the nature of the protection to be given to that relationship, the magistrate was required to consider the best interests of the child, including the child’s safety, rights and developmental needs (bearing in mind age and developmental stage). The statement of best interests principles in s.10 and the orders authorised by the CYFA plainly show that there will be circumstances where the best interests of the child will require intervention in that relationship. The magistrate considered that the present case was one such occasion. In doing so, the magistrate had regard to s.10(3)(a) of the CYFA.” [emphasis added]

12. In allowing DFFH’s second ground of appeal – on s.10(3)(g) – the Court of Appeal stated [emphasis added]:

· At [70]-[73]: “…Under the CYFA…it is not enough for the decision-maker simply to have regard to the best interests of the child and treat these interests as important. Rather, in conformity with ss.8 & 9 of the CYFA, the decision-maker must always give the greatest weight to this consideration over any other consideration.
The decision-maker’s obligation to treat the best interests of the child as the paramount consideration is further developed in ss.10(2) and (3) of the CYFA. It is clear from its language that s.10 will require a determination as to whether a proposed decision or action is in the best interests of the child. In making that determination ss.10(2) and (3) require the decision-maker to consider a variety of matters. The matters in s.10(2) must always be considered: they are the need to protect the child from harm, to protect his or her rights, and to promote his or her development. The obligation is one that seeks not only to avoid harm, but also to protect the child’s rights and further the realisation of his or her potential; it should not be viewed as simply adopting the least harmful decision or action.
Section 10(3) stipulates a number of matters that must be considered ‘where they are relevant’ to the decision-making. It is implicit from the matters mentioned in ss.10(3)(a), (b) or (c) will not be relevant in every case. Where, however, such a matter is relevant in the circumstances of the case, then it must be considered in determining ‘what decision to make or action to take in the best interests of the child’. For example, where the relevant decision or action is the removal of a child from the care of his or her parents, ss.10(3)(g), (h) and (i) will be clearly relevant, but equally, a number of other subsections contained in s.10(3) will also be engaged.
The need to protect a child from harm will always be a necessary consideration to be taken into account in determining whether a decision or action is in the best interests of the child. Section 10(3)(g) qualifies that consideration by expressly providing that a decision to remove a child from the care of a parent is only to occur if there is an unacceptable risk of harm to the child.”

· At [76]-[79]: “Section 10(3)(g) makes it clear that a risk of harm in keeping a child with his or her parents does not mean that the child must be removed. The relevant matter to be considered is whether the risk of harm is unacceptable. That entails a difficult qualitative exercise, assessing both the level and likelihood of harm should the decision to remove be made or not made. If the Court is satisfied that the risk of harm in keeping the child with the parents is unacceptable, including having regard to any means of reducing the risk short of removing the child, then it is difficult to conceive of a case where removal would not result. Placing or keeping a child in an environment where there is an unacceptable risk of harm is hardly likely to be compatible with the best interests of the child. It follows that whether the risk of harm is unacceptable will always be relevant and often determinative in deciding whether to remove the child. That empirical observation may slide into expressing sub-s (g) as a ‘threshold’ that must always be satisfied before the power to remove is available. It is unnecessary to take that step.
First, to express s.10(3)(g) as a threshold does not reflect the text. Although an unacceptable risk will usually dictate removal, it is conceivable that where the risk of harm is not itself unacceptable, nevertheless a decision to remove might be in the best interests of the child. As already noted, the paramount principle is not just the avoidance of harm but the pursuit of what is in the best interests of the child.
The second issue of construction that arises from s.10(3)(g) is whether that consideration only applies to an initial decision to remove the child from the care of his or her parents. In the CYFA, ‘care’, in relation to a child, is defined as ‘the daily care and control of the child, whether or not involving parental responsibility for the child’… VWX had been removed from the care of her parents long before the making of the PCO. But, in our view, it would be wrong to treat the word ‘removed’ in s.10(3)(g) in purely physical terms, such that the section is spent once the child leaves the care of the parent.
In many cases, the care arrangements of a child who is the subject of a protection application will be considered by the Children’s Court at various stages and on the basis of evidence of varying degrees of strength. For example, an interim accommodation order might be made very quickly, without relevant material being tested in any comprehensive way. To regard the removal as complete at this stage would ignore the integrated and ongoing role of the court in the welfare of the child and the legal and practical effect of future orders that might be made. In the present case, the making of a PCO is a final order that determines where, and by whom, the child is to be cared for. The effect of the order is to remove the child permanently from the care of his or her parents. In our opinion, making a PCO constitutes a decision to remove the child from the care of his or her parents and s 10(3)(g) is engaged. There was no error by the magistrate in considering that provision.”

For further discussion of this seminal case see sections 5.10.4, 5.2.3 & 5.12.2.

OTHER SIGNIFICANT CASES INVOLVING CONSIDERATION OF ‘BEST INTERESTS’

In Secretary to DHHS v Children’s Court of Victoria, Rosa Darcy (A Pseudonym) & Walter Ronny (A Psuedonym) [2018] VSC 183 Zammit J said at [21]:
“Authorities from the Children’s Court acknowledge that it is not uncommon to find cases where the matters listed in s.10(3) may be in direct conflict and difficult to reconcile: DOHS v Mr D & Ms W [2009] VChC 1,88.  In any event, the considerations in s.10(3) are not hierarchical and should not be treated as such; rather, where they are in conflict, the [Court] must determine which considerations should be prioritised based on all the circumstances of the case: see e.g. DOHS v Ms K & Mr L [2009] VChC 3,15.”

In DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [11]-[15] Bell J traced the aetiology of the ‘best interests’ principle – labelled by him the “paramountcy principle” – and discussed its relationship with the Charter of Human Rights and Responsibilities Act 2006 (Vic) and the United Nations Convention on the Rights of the Child:
[11] “Children are ends in themselves and not the means of others.  They form part of the family, the fundamental group unit of society.  Children bear rights personally, and are entitled to respect of their individual human dignity.  The views of children should be given proper consideration in relation to matters affecting them.  Children are especially entitled to protection from harm, and to human development.  Those values are inherent in the best interests of the child which is the foundational principle of the Children, Youth & Families Act.  That principle is the cardinal consideration in protection proceedings in the court, including the making and revoking of custody to secretary orders.  The legislation contains a detailed scheme for identifying and protecting the child’s best interests which it is the responsibility of the secretary to administer and the jurisdiction of the court to enforce.
[12] The best interests of the child is a long-standing principle of the parens patriae jurisdiction of the courts. The history of that jurisdiction was examined extensively by Lord Guest in J v C [1970] AC 668, 692-700, which concerned 1925 guardianship legislation.  His Lordship said (at p.697) the ‘dominant consideration has always been the welfare of the child’ and (at p.700) cited with approval this statement by Danckwerts LJ in the case of In re Adoption Application 41/16 [1963] Ch 315, 329: ‘there can only be only one “first and paramount consideration”, and other considerations must be subordinate.’
[13] The High Court of Australia has described the origin of the principle of the best interest of the child in the same way.  For example, in ZP v PS (1994) 181 CLR 639, 647 Mason CJ, Toohey and McHugh JJ said that, in the parens patriae jurisdiction, the ‘Court of Chancery has always been guided by the principle that the welfare of the minor is the first and paramount consideration’.  In Northern Territory v GPAO (1999) 196 CLR 553, 584 Gleeson CJ and Gummow J said the best interests of the child was an ‘important and salutary principle of substantive law, adopted by courts exercising parens patriae jurisdiction for more than a century’.
[14] The paramountcy principle is now specified as a human right in s 17(2) of the Charter of Human Rights and Responsibilities Act 2006, which provides that every child has the right ‘to such protection as is in his or her best interests and is needed by him or her by reason of being a child’.  In s 17(2), the Charter also specifies the human right to protection of the family.
[15] Lastly, the paramountcy principle is expressed in international declarations and conventions to which Australia has subscribed, including the International Covenant on Civil and Political Rights [Opened for signature 16 December 1966, 999 UNITS 171 – entered into force 23 March 1976] (see articles 23(3) and 24(1)) and the Convention on the Rights of the Child [Opened for signature 20 November 1989 – entered into force 2 September 1990].  The convention specifies the basic human rights that children everywhere have without discrimination, including the right to survival, to development of their full human potential, to protection from harm, abuse and exploitation and to participate fully in family, cultural and social life.  In reference to the best interests of the child, this is art 3:
1.	In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.
2.	States Parties undertake to ensure the child such protection and care as is necessary for his or her well‑being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures.”

In DOHS and K siblings [2013] VChC 1 at pp.15-21, Wallington M discussed the operation of ss.10(3)(c), 10(3)(d), 10(3)(f) & 10(3)(q) in the context of a case involving long-term permanency planning for five very young children who had been out of parental care for 3 years.

In Cardell (a pseudonym) v Secretary DHHS [2019] VSC 781 the 2 year old child had been removed from the care of his mother – who had a history of drug and alcohol abuse – a few days after his birth.  The Children’s Court duly found that the child was in need of protection on the basis that he was likely to suffer emotional or psychological harm.  He was placed on a family reunification order (‘FRO’) under which formal responsibility for his care was conferred on the Department.  For 1¾ years the child was in the care of Ms C and her partner Ms K who had informed the Department that they were not in a position to care for the child permanently.  Subsequently the carers separated and Ms C informed the Department that she wanted to be the child’s permanent carer.   The Department conducted an assessment of Ms C as a potential sole carer and determined that the proposed arrangement would not be in the child’s best interests.  The child was removed from Ms C’s care and placed in home-based care.  Two weeks later the child’s mother filed an application to revoke the FRO and sought that the child be returned to Ms C’s care with a proposed undertaking by the mother not to remove the child from Ms C’s care.  The Department filed an application for a care by Secretary order.  Hubble M refused the mother’s application to revoke the FRO and granted the Department’s application for a care by Secretary order.  Ms C appealed, submitting that the magistrate had misdirected herself by substituting a ‘protective concerns’ test for the ‘best interests’ test prescribed by the CYFA.  Maxwell P dismissed the appeal, describing at [26] the appellant’s submissions as drawing “a false dichotomy between ‘protective concerns’ and ‘best interests’”.  At [27]-[30] his Honour held:
[27] “As counsel for the appellant properly conceded, the legislature has thus identified protective concerns — the need to protect the child from harm — as central to any assessment of the best interests of the child.  By express statutory provision, the latter includes the former.  In other words, when the magistrate addressed herself to what she called ‘protective concerns’, she was — by definition — addressing herself to the best interests of the child.
[28] The considerations which may be relevant to an assessment of ‘best interests’ extend well beyond the need to protect from harm.  Section 10(3) of the Act makes this clear.  But, in the circumstances of the present case, it is unsurprising that protective concerns were to the forefront of the Children’s Court’s assessment.
[29] As counsel for the appellant again properly conceded, her Honour was bound to pay careful attention to issues of protection, given the Children’s Court’s finding in January 2018 that [the child] was in need of protection on the basis that he was ‘likely to suffer emotional or psychological harm’: CYFA s.162(1)(e).  As her Honour noted, the need to protect [the child] from harm was ‘a critical matter to consider, particularly in light of the protection history in respect of [the child].  [He] has been subject to court orders almost since birth.’
[30] It follows, in my view, that her Honour’s conclusion with respect to the revocation application is unimpeachable.  It was expressed in these terms: ‘[T]he protective concerns have not resolved to a degree that permits me to make a finding that … it is in his best interests for the FRO to be revoked.’  Not only was her Honour expressly applying the ‘best interests’ test but she was doing so by reference to the very matter which s 10(2) makes central to the evaluation of best interests.  She had earlier set out, fully and accurately, all of the matters said by the parties to be relevant to the assessment of [the child’s] best interests.  It is apparent, therefore, that all of those matters were taken into account in arriving at the decision.”

In TSH v DFFH [2022] VSC 390 two children of the 43 year old appellant mother – KSH aged 8y5m and SSH aged 4y7m – were placed on long-term care orders by a magistrate after a contested hearing in the Children’s Court.  Under the LTCOs the children were placed with their paternal grandparents. An older child SS was earlier placed on a permanent care order in the care of her grandparents by consent of all the parties.  The best interests lawyer for KSH & SSH supported the Department’s application for a LTCO. The mother appealed, contending that the magistrate–
· erred in determining that the making of the LTCOs was in the best interests of the children as she failed to take into account or afford adequate consideration to the ‘best interest principles’ as required under s 10(3) of the Act; and
· failed to properly consider the views of KSH as to where she wanted to live or determine the weight her views should be given.
In dismissing the appeal, Tsalamandris J said at [57]-[62]:
[57] “Having considered the Magistrate’s reasons and the submissions of the parties, I am not persuaded that the Magistrate erred in respect of her consideration of the principles required under s 10, in determining what was in the best interests of the children. On any fair reading of the reasons, the Magistrate evaluated the evidence before her and applied the best interest principles to it. Having synthesised the numerous considerations set out in s 10(3), the Magistrate concluded that it was in the best interests of the children to make a LTCO.
[58] The absence of the Magistrate’s express reference to each of the considerations in s 10 does not necessitate an inference that she did not have proper or adequate regard to such matters. A Magistrate is not required to state in writing their analysis of each of the considerations listed in s 10(3) of the Act. Rather, a Magistrate is obliged to consider each of those matters, apply them to the facts as found, give them appropriate weight, and determine whether the order sought is in the best interest of the child. It is apparent from the Magistrate’s reasons she did precisely that. The Magistrate stated that she had considered all of the matters contained in s 10(3), and in particular sub-paragraphs (b), (f), (g) and (h).
[59] For the reasons above, I am not persuaded that the Magistrate failed to give adequate consideration to the best interest principles required under s 10, as contended by TSH. I reject the suggestion by TSH that the Magistrate ‘merely mention[ing]’ the principles amounts to inadequate consideration of them.
[60] Further, I reject the ground of appeal that the Magistrate did not properly consider or give sufficient weight to KSH’s wishes under s 10(3)(d). It can be inferred from the Magistrate’s reasons, in particular her reference to the evidence of Ms [H], that she considered the wishes of KSH, amongst the numerous other matters, as prescribed by s 10(3).
[61] The evidence before the Magistrate in respect of the 24-hour care required to meet the complex needs of the children, and the unavailability of such services whilst remaining in the care of their parents, might fairly be described as overwhelming. There was no suggestion by TSH that the Magistrate’s decision could be described as so manifestly unreasonable in the way considered by Mason J in Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24 at [41].
[62] For the reasons explained above, I consider that the Magistrate sitting in the specialist Children’s Court decided the appropriate weight to be given to each of the principles required of her under s 10(3) of the Act. There is nothing to persuade me that the Magistrate erred in law in respect of her decision.”

In Mia Harris (a pseudonym) and Adam Jackson (a pseudonym) v Secretary to the Department of Families Fairness and Housing [2023] VSC 228 the applicant mother and father had submitted that the Children’s Court had ‘misinterpreted or misdirected itself or failed to direct itself’ as to ss.10(3)(a), (b) & (i) of the CYFA.  In their submission the appellants stated that the Court had given “a mere ‘nod’ to the requirements of the Act and that more was required in the nature of ‘findings’ and indications as to how the relevant principles had been ‘weighed’”.  In rejecting that submission O’Meara J said at [122] & [127]‑[131]:
[122] “…any determination of the ‘best interests of the child’ can and often will involve an assessment of a multi-faceted kind. In the circumstances of the present case, it is not surprising that such an assessment required her Honour to turn to and give express consideration to the ‘best interests principles’ specifically identified above.
…
[127] While circumstances might vary from case to case, I do not accept that her Honour erred in law in failing to make specific ‘findings’... In that regard –
(a) section 10(3) required only that ‘consideration’ be given to the principles identified ‘where they are relevant’ to the questions to be determined;
(b) in the paragraph to which I have referred, her Honour said that she gave consideration to the principles identified and there is no reason to conclude that she did not; and
(c) ‘consideration’ very often involves simply bearing any such principles in mind when synthesising and weighing the evidence relevant to the determination of the questions presented by the operative provisions of the Act – it will not usually involve making any different findings.
[128] In light of the above, it is evident in the overall passage of reasoning surrounding her Honour’s consideration of the ‘best interests principles’ that –
(a) her Honour had found that Ms Harris and Mr Jackson posed risks to Isaac of the kinds identified;
(b) in that context, the assessment and final determination of Isaac’s best interests had required her Honour to give consideration to the identified ‘best interests principles’, as well as to other matters required by the Act including ‘the prospects of reunification’ during the term of any FRO;
(c) her Honour then specifically considered matters relevant to Mr Jackson and Ms Harris – including, the ‘steps taken’, ‘hopes’, ‘improvements’ and ‘positive observations’;
(d) following which, her Honour relevantly determined that –
(i) there was no realistic prospect that the ‘protective concerns’ could be addressed ‘over the course of’ a FRO;
(ii) all reasonable steps had been taken to provide the services necessary to enable Isaac to remain in his parents’ care; and
(iii) the making of a CBSO was in Isaac’s best interests.
[129] In that regard, her Honour plainly seems to have linked her consideration of the identified ‘best interests principles’ to a synthesis and analysis of the relevant evidence prior to her determination of the ultimate questions presented.
[130] In the circumstances I reject the submissions that the overall passage of reasoning demonstrates any error by her Honour in giving consideration to the identified ‘best interests’ principles.
[131] It follows that I do not accept that her Honour misinterpreted, misdirected or failed to direct herself with regard to ss 10(3)(a), (b) and (i) of the Act…”.

In DFFH v E siblings [2024] VChC 3 the substantive contested applications were applications dated 15/06/2022 to breach family preservation orders for two children E3 (aged 10) and E4 (aged 7) who – after removal from their mother’s care – had experienced respectively a total of 18 & 15 placement changes in the following 15 months.  Ultimately Hamilton M placed E3 & E4 on family preservation orders in their mother’s care, saying at [113]: “I am not satisfied there is an unacceptable risk of harm to the two children in their mother’s care which cannot be ameliorated to an acceptable level by the provision of services and under the statutory supervision of DFFH.”  In relation to the issue of “continuity and permancy in the child’s care” care referred to in s.10(3)(f) CYFA, Hamilton M said at [31]-[35] (citations omitted):
[31] “When I consider ‘the desirability of continuity and permanency in the child’s care’, a relevant and therefore a mandatory consideration pursuant to s.10(3)(f) CYFA, I find over the course of the DFFH intervention, particularly following the breach of Family Preservation Orders on 15 June 2022, there has been no continuity of care provided for by DFFH.  Nor is there evidence of any permanency in future out of home placements for either child should the Secretary be granted parental responsibility as the DFFH proposes.
[32] In light of the above, I accept the cogent evidence given by E3 and E4’s Take Two clinician, Ms T, that ‘…changes of placement, continually moving and not knowing where cause trauma… [ and in relation to these children]. I can’t tell whether the trauma from exposure to family violence earlier on or the trauma caused by the multiple placements is worse.’
[33] [Ms T continued:] ‘E4’s difficulties have been perpetuated with multiple changes in care givers since the age of two. E4 has had limited experience of consistent and attuned caregiving which has been exacerbated by the nine placement changes towards the end of 2023.’
[34] By contrast, the evidence indicates the children’s mother has been a consistent, caring presence in their lives. Ms T from Take Two said: ‘[name deleted] is a very committed mother. Whilst she recognises that she finds aspects of parenting difficult she is warm and caring and tries hard to ensure that she meets E3’s needs’ and in oral evidence in the December 2023 hearing, ‘she [the mother] attends all of the contacts, all of the care team meetings, all of the school meetings.’
[35] Ms T said further: ‘whilst E4 hasn’t been consistently cared for by his parents, his mother has been a constant relationship in his life. This is a protective factor for E4, knowing that his mother continues to love and care about him despite him not being in her care.’ I consider this is very likely so for E3 as well and of course, it is consistent with both children wishing to be reunified to their mother’s care.”

Finally, in DOHS v The D Children [Children’s Court of Victoria, 11/01/2012] at p.189 Magistrate Power said: “The ‘best interests principles do not create jurisdiction.  They merely dictate how conferred jurisdiction is to be exercised.”
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Section 10(3)(g) of the CYFA provides that a child is only to be removed from the care of his or her parent if there is an unacceptable risk of harm to the child.  Although it is hidden away as the seventh in a list of 18 considerations in s.10(3), it often appears to be the central consideration. In DOHS v DR [2013] VSC 579 at [54] Elliott J effectively accepted it was a ‘threshold’ issue:
“On behalf of the Parents, particular emphasis was placed on paragraphs (a), (b), (d), (f), (g), (i), (p) and (r) [of s.10(3)]. Of those paragraphs, it was submitted that paragraph (g) effectively provided a mandatory requirement. The Parents contended that, if it were not established that there was an unacceptable risk of harm, there was no proper basis to remove a child from the care of his or her parent(s). Given the absolute terms contained in paragraph (g), there is some considerable force in this submission. The Department did not put an opposing submission. I will proceed on this basis.”

However, in DFFH v JKL (a pseudonym) & Ors [2025] VSCA 254 – discussed in detail in sections 5.10.3 & 5.2.3 – the Court of Appeal (Niall CJ, Richards & Kenny JJA) did not treat s.10(3)(g) quite as high as a ‘threshold’, saying at [74]-[77]:
[74] “Section 10(3)(g) presents some interpretational challenges because it is expressed as a criterion to be satisfied before a decision to remove can be made, yet it appears in a list of matters that must be taken into account, rather than a list of qualifying conditions. In the context of relevant considerations that must be taken into account, courts have often said that the weight to be given to a consideration will be a matter for the decision-maker. Indeed, in Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24, 64-5; [1986] HCA 40 Brennan J said that a decision-maker could take a consideration into account by having regard to it but ultimately giving it no or little weight. Section 10(3)(g) is evidently not of that kind.
[75] This said, in the context of s 10(3)(g), there is, at most, a very fine distinction between treating s10(3)(g) as a matter to be considered or as a criterion that must be satisfied for the making of a decision. In every case, the best interests of the child must be paramount. In every case there is a need to protect the child from harm. Whether to take the serious step of removing a child from his or her parents will require an assessment of the risk of harm should that step be taken or not taken. In many cases, none of the options available to the court will be free from risk to the child.
[76] Section 10(3)(g) makes it clear that a risk of harm in keeping a child with his or her parents does not mean that the child must be removed. The relevant matter to be considered is whether the risk of harm is unacceptable. That entails a difficult qualitative exercise, assessing both the level and likelihood of harm should the decision to remove be made or not made. If the Court is satisfied that the risk of harm in keeping the child with the parents is unacceptable, including having regard to any means of reducing the risk short of removing the child, then it is difficult to conceive of a case where removal would not result. Placing or keeping a child in an environment where there is an unacceptable risk of harm is hardly likely to be compatible with the best interests of the child. It follows that whether the risk of harm is unacceptable will always be relevant and often determinative in deciding whether to remove the child. That empirical observation may slide into expressing sub-s (g) as a ‘threshold’ that must always be satisfied before the power to remove is available. It is unnecessary to take that step.
[77] First, to express s.10(3)(g) as a threshold does not reflect the text. Although an unacceptable risk will usually dictate removal, it is conceivable that where the risk of harm is not itself unacceptable, nevertheless a decision to remove might be in the best interests of the child. As already noted, the paramount principle is not just the avoidance of harm but the pursuit of what is in the best interests of the child.”
Further, in the judgment under appeal – JKL (a pseudonym) v Secretary DFFH [2024] VSC 645 – Judd J had accepted at [37] a very narrow interpretation of s.10(3)(g) which had been conceded by DFFH:
“DFFH further conceded that in a context where the Children’s Court has already made orders removing VWX from the care of her parents, the terms of s 10(3)(g) are not directly engaged by the determination of an application for permanent care. The Children’s Court was not determining whether to remove the child from the parents’ care but whether the child should remain outside their parents’ care, or be returned to their care.”
In unequivocally rejecting that dicta, the Court of Appeal said at [78]-[79] [emphasis added]:
[78] “The second issue of construction that arises from s.10(3)(g) is whether that consideration only applies to an initial decision to remove the child from the care of his or her parents. In the CYFA, ‘care’, in relation to a child, is defined as ‘the daily care and control of the child, whether or not involving parental responsibility for the child’… VWX had been removed from the care of her parents long before the making of the PCO. But, in our view, it would be wrong to treat the word ‘removed’ in s.10(3)(g) in purely physical terms, such that the section is spent once the child leaves the care of the parent.
[79] In many cases, the care arrangements of a child who is the subject of a protection application will be considered by the Children’s Court at various stages and on the basis of evidence of varying degrees of strength. For example, an interim accommodation order might be made very quickly, without relevant material being tested in any comprehensive way. To regard the removal as complete at this stage would ignore the integrated and ongoing role of the court in the welfare of the child and the legal and practical effect of future orders that might be made. In the present case, the making of a PCO is a final order that determines where, and by whom, the child is to be cared for. The effect of the order is to remove the child permanently from the care of his or her parents. In our opinion, making a PCO constitutes a decision to remove the child from the care of his or her parents and s.10(3)(g) is engaged. There was no error by the magistrate in considering that provision.”

Clearly the legislature did not intend that any possibility of harm to a child, however remote, was sufficient to justify removing a child from his or her family pursuant to s.10(3)(g) of the CYFA.  For had it so intended, it would not have used the term "unacceptable risk".  When does a risk of harm to a child become an unacceptable risk?  A number of Supreme Court cases have noted the similarity between the test in the Family Division for “unacceptable risk of harm” under s.10(3)(g) and the test for “unacceptable risk” in the context of an application for bail.  See e.g. DOHS v DR [2013] VSC 579 per Elliott J at [59]-[63] discussed below.

UNACCEPTABLE RISK OF HARM IN THE CONTEXT OF BAIL APPLICATIONS

In DPP v Haidy [2004] VSC 247 Redlich J had formulated such a test.  At [15] His Honour noted that "a tenuous suspicion or fear of the worst possibility if the offender is released will not be sufficient".  At [16] His Honour said:
"It is not necessary that the prosecution establish that the occurrence of the event constituting the risk is more probable than not.  There are recognised conceptual difficulties associated with applying the civil standard of proof to future events.  Davies v Taylor [1974] AC 207 at 212; Patterson v BTR Engineering (Aust) Ltd (1989) 18 NSWLR 319 at 325 per Gleeson CJ.  To require that the risk be proved to a particular standard would deprive the test of its necessary flexibility.  What must be established is that there is a sufficient likelihood of the occurrence of the risk which, having regard to all relevant circumstances, makes it unacceptable." [emphasis mine]

In Robinson v R [2015] VSCA 161 Priest JA, concurring “after considerable hesitation” with the judgment of Maxwell P & Redlich JA, cited with approval at [84] dicta of Redlich J (as he then was) in Haidy v DPP [2004] VSC 247.  In that case Redlich J himself had cited with approval at [18] the following dicta of Kellam J in Mokbel v DPP (No.3) [2002] VSC 393 at [10]:
“The issue of detention by reason of unacceptable risk is an issue which must be balanced with the likelihood the allegations against an accused man then brought before a court in the near future. The question of unacceptable risk is to be judged according to proper criteria, one of which is the length of delay before trial; that is, although the risk might be objectively the same at different times, the question of unacceptability must be relative to all the circumstances, including the issue of delay.” [emphasis added]

In DPP v Stewart [2004] VSC 405, in granting bail to an 18 year old charged with two counts of armed robbery, Morris J said at [11]:
“What is an unacceptable risk must be considered in the context of the conditions to which bail will be subject if bail is granted.  In this case the conditions I propose will require a great deal of support from other people, which will be freely given.  I think with that support there is a sufficient prospect of reducing the risk to one that is acceptable rather than unacceptable.”

UNACCEPTABLE RISK OF HARM IN THE CHILD PROTECTION CONTEXT

In DOHS v SM [2006] VSC 129 Hansen J applied similar reasoning in approving a Magistrate’s decision to place a 1 month old breastfed infant on an IAO in the care of the parents.  At [28] his Honour said: “Clearly there is a risk, but [the Magistrate] assessed it as one that could be taken in the framework provided.”  This framework was one in which “the situation [was] to be rigorously overseen by DOHS, both by visits and by application of the conditions”.

In DOHS v DR [2013] VSC 579 at [59]-[63] Elliott J performed a thorough analysis of s.10(3)(g) in the course of an IAO appeal.  At [60] His Honour referred with approval to the aforementioned dicta of Redlich J in DPP v Haidy [2004] VSC 247, emphasising by italics the last sentence in paragraph [16]: “What must be established is that there is a sufficient likelihood of the occurrence of the risk which, having regard to all relevant circumstances, makes it unacceptable.”  His Honour continued:
[61] “That case was recently referred to by the Court of Appeal with approval in a case dealing with s.9(5) of the Serious Sex Offenders (Detention and Supervision) Act 2009 (Vic): Nigro v Secretary to the Department of Justice [2013] VSCA 213, [119]-[120] (Redlich, Osborn and Priest JJA).  Having set out the passage I have just referred to, the Court of Appeal continued at [120]:
‘Such an approach is consonant with the view expressed in a number of the authorities in respect of not dissimilar legislation that the question is whether on the evidence before it the court is satisfied that there is a real likelihood, though not necessarily more likely than not, that the offender will commit an offence whilst on bail’.
Another passage earlier in the judgment at [111] is also of some assistance:
‘An unacceptable risk thus requires consideration of the likelihood of offending and, if it eventuates, what the consequences of such offending are likely to be.  Whether a risk is unacceptable will depend not only upon the likelihood of it becoming a reality but also on the seriousness of the consequences if it does.’
See also [112]-[113] and the cases there cited.  From the language of the Act, assisted by these passages, it is plain that, for the purposes of s.10(3)(g), the court is required to assess, in the particular circumstances of the case, the likelihood of the conduct in question occurring in the future, together with the nature and extent of any risks of harm to the child associated with the conduct in the event it were to occur.
[62] It was put on behalf of the Parents that the allegations being made are very serious and in those circumstances the court needs to be satisfied on the balance of probabilities with due regard to the factors mentioned in Briginshaw v Briginshaw (1938) 60 CLR 336, 362.2.  In this context reference was made to the provisions of s.162 of the Act concerning what is necessary to establish when a child is in need of protection.  It was submitted a court would need the benefit of a contested trial before it could properly assess the cumulative effect of the evidence now before the court: see s.162(2).
[63] Whilst the seriousness of some of the allegations of RA is beyond question, on an appeal such as this it is not necessary for the Department to actually prove the allegations are true.  In addition to what I have referred to in relation to the proper construction of the phrase ‘unacceptable risk’, it is sufficient to repeat what the High Court said in M v M (1988) 166 CLR 69 [a case which has been referred to with approval by the High Court in subsequent cases, e.g. Northern Territory of Australia v GPAO (1999) 196 CLR 553, 583-584, 608, 642, 645 and, most recently, Douglass v R (2012) 290 ALR 699, 711] at 77.3:
‘[The trial judge]’s remarks [concerning the applicability of the approach in Briginshaw] have a direct application to an allegation that a parent has sexually abused a child, an allegation which is often easy to make, but difficult to refute.  It does not follow that if an allegation of sexual abuse has not been made out, according to the civil onus stated in Briginshaw, that the conclusion determines the wider issue which confronts the court when it is called upon to decide what is in the best interests of the child.’ ”

In Secretary to DHHS v Children’s Court of Victoria, Rosa Darcy (A Pseudonym) & Walter Ronny (A Psuedonym) [2018] VSC 183 Zammit J dismissed the Department’s appeal against an IAO placing an 8 day old infant in the care of the mother on stringent conditions which ensured “close supervision by DHHS”.  Referring to s.10(3) of the CYFA, her Honour said at [22]:
“I note, however, the significance of s.10(3)(g).  That paragraph is framed in absolute terms and only applies where a child is to be removed from the care of its parents.  A plain English reading of s.10(3)(g) suggests that a court cannot remove a child from the care of its parents unless unacceptable risk has been established.  As such, with direct relevance to the appeal before me, I consider that it is for the Secretary to satisfy me that there is an unacceptable risk of harm.  While other factors will be relevant – as I have said, risk of harm is not the only consideration, all the factors that bear on the best interests of the child must be considered – without this the Court will not be empowered to remove the child from its parents: DHHS v DR [2013] VSC 579 [54] (Elliot J).”

At [24]-[32] her Honour discussed the meaning of ‘unacceptable risk of harm’ in s.10(3)(g) and in particular the tests formulated in DPP v Haidy [2004] VSC 247, DOHS v DR [2013] VSC 579 and Nigro v Secretary to the Department of Justice [2013] VSCA 213.  At [31]-[32] her Honour concluded:
[31] “Putting aside the question of standard of proof, which is obviously different in a statutory appeal under s.271 of the CYFA, these passages indicate that ‘unacceptable risk’ involves two substantive considerations.  Firstly, what is the likelihood of the risk and is it a ‘real likelihood’ (which is a lower standard than more probable than not); and secondly, what will the severity of the consequences be should the risk come to pass (bearing in mind the strong emphasis in the CYFA on the paramountcy of the ‘best interests’ of the child and the need to protect it from the aforementioned risks of harm).
[32] It is clear from the language of the CYFA, assisted by these passages, that for the purposes of s.10(3)(g) the Court is ‘required to assess, in the particular circumstances of the case, the likelihood of the conduct in question occurring in the future, together with the nature and extent of any risks of harm to the child associated with the conduct in the event it were to occur”: DOHS v DR [2013] VSC 579 at [61].  And, as I have said, in making this assessment as to ‘risk’ it is not necessary for the Secretary to actually prove the allegations with cogent evidence.  The Court is required to accept the evidence ‘at its highest’ in the manner set out above: see [16] above.  And where there is a conflict – unless other evidence refutes that evidence on the balance of probabilities – the Court must prefer the evidence of the Secretary: see [17] above.”

In dismissing the Department’s appeal, Zammit J concluded at [46]-[48]:
[46] “In my opinion, it is in the best interests of the child to remain with its mother.  In reaching that conclusion I gain considerable comfort from the conditions the Magistrate imposed upon her.  It is well established that a risk that might otherwise be unacceptable can be made acceptable by the imposition of conditions, whether this be in the context of granting bail, or in the context of an interim accommodation order: Robinson v The Queen (2015) VR 226, 240 [49] (Maxwell P and Redlich JA); see also MacBain v DPP [2002] VSC 321 [17] (Nettle J).  I note that if the mother breaches any of these conditions the child will likely be taken from her.  I wish to emphasize to the mother (and father) that if she does not comply with these conditions, and there is any risk of harm to the child, it is very likely the child will be taken from her.
[47] Significantly, while the evidence was troubling, I was not persuaded that there was an unacceptable risk of harm to the child.  I have formed this view chiefly on the fact that the father has agreed not to live with the mother (and to have supervised contact with the child), the additional evidence of the child’s birth weight and APGAR scores, the assistance and supervision of the grandmother and, most of all, the experience of the Magistrate and the stringency of the conditions imposed by him as part of the impugned order.
[48] I have decided this appeal on the material that was before me on the evening of the appeal.  I have carefully considered it.  I have taken into account that much, if not most, of the evidence is untested.  I have taken into account that some of it is contested but am nevertheless satisfied that the learned Magistrate did not make any error.  In my view, a different interim order should not be made.  The requirement of s.271 is not made out.  In the course of argument I raised whether or not the conditions could be tightened, but counsel for the Secretary did not consider it necessary.”

In Secretary to DOHS v Children’s Court of Victoria & Ors [2014] VSC 609 Macaulay J allowed a DOHS appeal against an IAO placing 4 children in the care of their mother on stringent conditions and placed the children on an IAO in out of home care.  At [31] his Honour said:
“In view of the nature of the allegations concerning physical and emotional abuse of the children by [the mother] and other members of the household, the history of domestic violence within a household, and [the mother’s] pattern of substance abuse, the paramount interests of the children call for a demonstrable level of willingness on the part of [the mother] to engage with department support, particularly when required by court order, to ameliorate the risk of harm to acceptable levels.  Sadly such willingness to cooperate is lacking.  Merely pointing to some incidents of cooperation on her part is not sufficient to allay my concerns about the ongoing risk of harm to the children if left in [the mother’s] care.”

See also Sani (a pseudonym) v DFFH [2021] VSC 366 per Moore J at [112]-[121]; Maher (a pseudonym) v DFFH [2021] VSC 747, esp. at [16]-[20].

A BALANCING OF LIKELIHOOD OF FUTURE HARM AGAINST THE BENEFITS OF MAINTAINING THE FAMILY UNIT AND THE CHILD’S BOND WITH PARENTS

The majority of protection applications are based on likelihood of future harm.  With this sort of case in particular, another way of analysing the balancing process is whether the risk to the child of suffering future harm is greater than the risk to the child of suffering emotional harm from being removed from parental care.

In the course of dismissing the mother’s appeal in MMM v Secretary to the Department of Families, Fairness and Housing [2023] VSC 354 at [17], Gorton J described this balancing assessment required of the Court in the application of s.10(3)(g) in a similar way:
“In deciding whether there is an ‘unacceptable risk of harm’, the Court is required to assess, in broad terms, the likelihood of the harm being suffered in the future, together with the nature and extent of the potential damage to the child if the harm were to eventuate.  See, generally, Department of Human Services v DR [2013] VSC 579, [61] (Elliott J).  That must be weighed against the benefits of maintaining the family unit and the children’s bond with their parents.”

A central issue in the very unusual case of DHHS v Ms JA [Children’s Court of Victoria-Power M, 25/11/2015] involved an analysis of whether the two teenage boys were at unacceptable risk of harm if returned to the care of their mother.  At pp.38-39 his Honour said:
“[A]pplication of the coincidence evidence principles and the common law on similar fact evidence leads me to find that on the balance of probabilities it is the same unidentified arsonist – [not the mother] – who is targeting the family.  As [the older child] said within the hearing of the neighbour Mr [N]: ‘Somebody is trying to kill us.’ That then leads to the question whether the boys are at unacceptable risk of harm in living in the same house as their mother until the [police] investigation is completed.
This is a balancing exercise.  There is no doubt on the evidence that I have heard that the boys are pining for their mother.  I use the strong word ‘pining’ deliberately.  To keep them away from their mother’s care is to subject them to significant risk of ongoing emotional harm.  It is clear from s.10(3)(g) of the CYFA that they must be returned to the care of their mother unless to do so would place them at unacceptable risk of harm.
In the unusual and tragic circumstances of this case the two things that in my view convert an unacceptable risk of harm into an acceptable risk are–
· firstly, the very kind offer of the maternal cousin to reside in the house with the mother and the boys; and
· secondly, the fact that there is a workable smoke alarm in the mother’s house.
I am satisfied that those two circumstances – which will be encapsulated into conditions on the [family preservation] order – are sufficient to accord with the fundamental principle in s.10(3)(g) of the CYFA and are also supported by the propositions in ss.10(2), 10(3)(a) and 10(3)(b) as well.  It follows that the order that is in the best interests of both [boys] requires their immediate reunification with their mother.”

The COVID-19 pandemic in Victoria in 2020-2022 added a new dimension to the issue of unacceptable risk.  To paraphrase Kellam J in Mokbel v DPP (No.3) [2002] VSC 393, although the risk might be objectively the same as it was before the State of Emergency, the question of unacceptability must be relative to all the circumstances, including the issue of no parental and/or sibling contact – or restricted contact – for many such children.  The following cases are illustrative of the risk-balancing process:
· In Secretary DHHS v Children’s Court of Victoria & Emily Powell (a pseudonym) [2020] VSC 144 the Department contended that the 17 month old child Emily was at unacceptable risk of harm in the care of her mother [L] because of six significant risk factors: (a) unexplained injuries to Emily’s face; (b) exposure to family violence; (c) Emily’s age and vulnerability; (d) her mother’s substance abuse; (e) isolation and transience of mother and child; and (f) a firearms incident.
The Children’s Court had placed Emily on an IAO in the care of her mother with conditions.  On the DHHS’ appeal pursuant to CYFA/s.271 John Dixon J also placed Emily on an IAO in the care of her mother, holding at [45] that “appropriate amelioration of risk for Emily to an acceptable level can be achieved by the implementation of five separate categories of special condition.”
In particular his Honour noted at [13] that the mother had left Emily in her partner’s care while she was making accommodation arrangements.  When she returned she discovered the injury to Emily’s face and called an ambulance. Police also attended, it being normal protocol for the ambulance to call police in response to a dog bite or scratch to a child’s face.  Police members observed the injury to Emily’s face and also saw the dog.  Police took no further action as their observations of the injury and the dog and the mother’s account of the events all matched.  His Honour held at [16]: “The incident that primarily sparked the application has been explained, and once seen in a new light, does not of itself warrant the order that the Secretary sought from the Children’s Court.”  At [22] his Honour held: “There is no proper basis to be confident that [L] is engaging in substance abuse.  Even the anecdotal evidence of it is thin.”  At [23] his Honour held:
“Significantly, when AHCPES conducted its protective assessment, the assessing workers noted that [L] was able to detail a good normal routine for Emily, including appropriate food and mix of other daily activities and routines. She appeared to have a good understanding of Emily’s needs as a small child, and apart from the recently inflicted injury, Emily was observed to appear to be in relatively good health. Emily has only ever known her mother as her carer, following her discharge from hospital after a difficult period prematurity and with medical disabilities and complications. These matters tend to mitigate the implication that Emily is in imminent risk of significant harm.”
At [32]-[36] his Honour focussed on the mother/daughter bond and the potential for its fracture if Emily was to be placed in foster care during the COVID-19 pandemic [emphasis added]:
[32] “Counsel submitted that [L] has successfully been Emily’s carer since birth until their separation last Sunday, and that she desperately wants her daughter returned to her. The existence of a strong mother/daughter bond was not contested. Fracture of such a bond should be avoided, unless the balance of immediate risk outweighs the likely damage to welfare. Counsel stated that [L] is willing to, and interested in, cooperating with the Secretary, and submitted that there will be many opportunities for the Secretary to provide assistance to [L] and Emily in their own home without unacceptable risk to Emily’s welfare. [L] is particularly interested in access to childcare to enable her to find employment.
[33] Another relevant consideration that I must take into account is the present COVID-19 pandemic and the restrictions that have been imposed on the community in response to it. The Secretary now faces substantial restrictions in face-to-face contact with families. Such contact is now being limited to emergency circumstances. The Secretary is attempting to continue to provide services through reliance on technology such as telephone and video communication. On the one hand, these restrictions will limit the opportunities for the Secretary to provide important services to [L] and Emily as a family unit in their own home, but regular contact and supervision is not being completely excluded. It will just be more difficult for such contact to be effectively conducted using alternative communication technology.
[34] On the other hand, if Emily is placed in out-of-home care, the opportunities for [L] to have access visits with Emily will be illusory. Such visits would also have to be conducted by either telephone or video conferencing. It seemed to be accepted in argument that a telephone visit was out of the question, given that Emily is 17 months old. I was invited to accept that video contact could be effective.
[35] I have grave reservations about doing so. It is not usual practice for foster parents to arrange and supervise contact between children in care and their parent. Such contact is usually arranged by the Department. Under the current restrictions, that seems impractical. How the foster parent will be involved in video communications between Emily and [L] was not explained. How such contact could be effective and meaningful for Emily and [L], assuming the foster parent was involved, was also not explained. I have no confidence that meaningful contact can occur by any video medium between a mother and a 17 month old baby. In practical terms, there will be no access and mother and baby will be subjected to significant isolation, possibly for a substantial period of time.
[36] The prospect of fracturing the mother/daughter bond in this way itself may cause very significant harm to Emily’s best interest, and I cannot contemplate imposing that risk of harm by compulsion of law, save where Emily’s circumstances clearly demonstrate unacceptable risk to her best interests, unless that risk of fracture of the bond is confronted.”
Finally at [43]-[44] his Honour concluded:
“I am satisfied that the accumulative contribution of the risk factors upon which the Secretary relies ultimately cannot be regarded as unacceptable when assessing where Emily’s best interests lie, when regard [is] had to the conditions that [L] is willing to accept…Further, the conditions involve mutual obligations and the Secretary is required to have regard to best interest principles in making any decision, taking any action, or providing any service to children and families under the Act. That role is not discharged by obtaining an order for out-of-home placement and delegating care responsibilities to a foster parent. I should not be taken as suggesting that this was the Secretary’s intention. Rather, I wish to stress that there is an obligation on both parties to ensure that then interests of Emily remain paramount.”
· The case of DHHS v TH & CH [2020] VChC 1 [Melbourne Children’s Court-Parkinson M, 02/04/2020] involved an application for a new IAO in circumstances where the placement of children with an aunt was no longer available.  The parties had agreed that the children be placed on an IAO in the care of the paternal grandfather.  The contested issue was parental contact.  The previous contact condition was for the children to have face-to-face contact with the parents twice per week at times and places as agreed with the parents, carers, supervisors and the Department.  On the new IAO the Department proposed that all contact be suspended in view of the COVID-19 pandemic notwithstanding that the family had been supervising contact.  Counsel for the mother assured the Court that the grandfather remained prepared to supervise parental contact and did not hold concerns about it posing a health risk.  The Department’s management prohibited its court officer from making enquiries of the grandfather about his preparedness to supervise contact notwithstanding the magistrate’s request for the Department to do so.  Counsel for mother provided a draft contact condition.  The Department made no submission in this regard.  Noting at [12] that paragraph 7(1)(b) of Part 3 of the Chief Health Officer’s directions appeared to permit persons to leave premises for child contact purposes, Parkinson M at [17] ordered the following contact conditions for mother and father:
“Mother/father may have supervised contact with the children twice per week at times and places as agreed between the parties and the carer for a maximum of 6 hours on each occasion.  The contact may occur at the parent’s home.  Both parents may be present for the contact.  Department is to be kept informed.  Paternal Grandfather, Maternal Grandfather and Maternal Grandmother are suitable supervisors.  The supervisor of contact is entitled to end the contact if he/she considers it appropriate.”
· In an IAO submissions contest on 27/03/2020 Magistrate Kune held (in an oral judgment) that although the delay and the lack of face-to-face service availability would increase the risk to a 6 week old baby with unexplained – or poorly explained – injuries as there would be fewer professional eyes on the baby, COVID-19 tipped the balance in favour of allowing the parents to live with the carers because of the lack of supports to work towards reunification and the risks of contact being cancelled if they did not reside with the carers.

THE TEST IS NOT WHETHER A NON-PARENT CAN PROVIDE A BETTER QUALITY OF CARE

It is important to note that under s.10(3)(g) the test to determine a child’s placement is not whether a non-parent can provide a better quality of care than a parent.  In DHHS v Ms McE & Mr B [Children’s Court of Victoria-Power M, 20/04/2017], further details of which are set out in section 5.10.8 below, his Honour said at p.54:
“The test in this Court to determine a child’s placement is not whether one or other of the children’s parents can provide a better quality of care than the children’s grandmother.  If that were the test grandma would be hard to beat.  She has done an amazing job for these children and I have no doubt she would continue to do so – even for [C3] despite the difficulties he has posed – had I been persuaded that placement with a parent posed an unacceptable risk of harm to any of the children.”
On this issue it is also important to note dicta of Latham CJ in the family law case of Storie v Storie (1945) 80 CLR 597 at 603 which was cited with approval by Beach J in F v C [Supreme Court of Victoria, unreported, 28/01/1994]:
"Prima facie the welfare of a young child demands that a parent who is in a position, not only to exercise parental rights, but also to perform parental duties, should have the custody of the child as against any stranger.  The fact that a stranger can also provide a good (or even, I should say, a better) home is in such circumstances an element of only slight, if any, weight."

On this issue of “parent versus stranger” see also section 5.11.4 below.

[bookmark: _5.10.4A__Effect][bookmark: _Hlk153788378]5.10.4A  Effect on a child of separation from the child’s primary attachment figure(s)
The scientific rationale for the balancing exercise discussed in several cases in the previous section – and indeed for the existence of s.10(3)(g) in the CYFA – is the psychological harm that can sometimes be suffered by a child on separation from the child’s attachment figure(s).  There is now an abundance of literature over four decades that describes the potential negative psychogical impact on a child of such a separation.

In DOHS v Ms H & Mr I [Children’s Court of Victoria-Power M, 17/12/2014] the issue was whether four children aged 3-9 – the oldest of whom were twins – should be returned to their mother’s care or case-planned for permanent out-of-family care.  The Department’s protective concerns were triggered by bruising on the face of one of the twins, probably associated with unacceptable disciplining by the stepfather.  The younger children were removed on the basis of ‘likelihood’ of future harm.  There was undisputed evidence that all four children had a strong relationship with their mother, all four having said frequently over the 16 months of the separation that they loved their mother and wanted to go home to her: see pp.80-85 of the judgment  Ultimately the Court found the protection applications proved and made orders placing each of the children in the care of their mother.  At p.86 the Court said:
“I have no doubt on all of the evidence that [Ms H] is the primary attachment figure for all four children…
I have already detailed the exponential increase in [one of the twins’] tumultuous behaviour in the months immediately following her separation from her mother, behaviour that resulted in her torpedoing all of her fostercare placements and her school enrolment.”
At p.86 – partly in the text and partly via a footnote reference – the Court also cited and relied on the following material on “separation distress” provided to the Court by clinical psycholgists Dr F & Dr C:
“Clinical experience shows that children experience distress – sometimes severe enough to lead to a diagnosis of anxiety – for a number of reasons.  Separation is one of these.  The manifestation and degree of this distress varies with the child’s age and resilience and with the particular circumstances of the separation.  When the separation involves the removal of the child, other familiar adults can assist in soothing the child’s distress.  Remaining with siblings, remaining in a familiar environment, having familiar objects, having regular contact with familiar people (especially parents and other attachment figures) all have potential to reduce the distress of being separated.  Separated children need to know what is happening to them and what is happening to their parents as knowledge of this can buffer the distress experienced by the child.  The sophistication of the explanation depends on the cognitive development of the child.
Children of all ages are potentially affected by separation.  It was previously thought that for infants prior to the age of six to nine months, the effect of separation from the mother was less detrimental because the infant had not reached the stage of ‘object permanence’, a term coined by Piaget to relate to an infant’s capacity to perceive the mother as a separate object.  The empirical evidence in relation to the experience of very young infants when separated from the mother (who, it must be remembered, has carried the child through pregnancy) is continuing to emerge through measures of body chemistry: see, for example, Goldsmith, D.F., Oppenheim, D. & Wanless, J. (2004) Separation and reunification: Using attachment theory and research to inform decisions affecting the placements of children in foster care.  Juvenile and Family Court Journal, 55, 1-14.  Sensitive post-World War II child researchers such as John Bowlby and Mary Main identified and reported that the experience of separation between a young child and a parent care giver elicited great distress and despair in the child.  The most accepted description of the distress has been formulated in attachment theory and the two main categories of secure attachment and insecure attachment.  These categories relate to the child’s experience of separation and the child’s subsequent ability to find comfort in the return of the primary attachment figure.  Ainsworth (1978) developed a way of recording the separation through the ‘Strange Situation’.  Initially the ‘Strange Situation’ involved the child remaining with an unfamiliar therapist while the mother left the room for just three minutes.  It is well-established that in young children even very short separations from a parent cause distress.  Familiarity goes to the core of identity formation.  Hence there is a real risk that separations – especially separations which have occurred in a traumatic situation as many apprehensions do – can have an impact on this.  The quicker that a Court can determine whether ongoing separation from a primary attachment figure is in the best interests of a child, the less the risk of separation distress and the less the risk to the child’s emotional wellbeing.
In the recent publication entitled ‘Healthy Beginnings, Healthy Futures – A Judge’s Guide’ (discussed in greater detail in section 4.14.2 in the section entitled ‘American judicial guidelines 2009’) a number of comments are made about the effects of removing children from their parents, including the following opinion:
‘Professionals working with very young children in foster care often do not understand the extent of the child’s distress over being removed from the parent and placed in a strange environment.  Remember that very young children grieve the loss of a relationship.  Even though the parent has maltreated the child, she or he is the only parent the child has known, and separation evokes strong and painful emotional reactions (Goldsmith, D.F., D. Oppenheim and J. Wanlass. “Separation and Reunification: Using Attachment Theory and Research to Inform Decisions Affecting the Placements of Children in Foster Care”. Juvenile and Family Court Journal 55(2), 2004, 1-13).  The younger the child and the longer the period of uncertainty and separation from the primary caregiver, the greater the risk of harm to the child (American Academy of Pediatrics Committee on Early Childhood, Adoption and Dependent Care. “Developmental Issues for Young Children in Foster Care.” Pediatrics 105(5), 2000, 1146).’”

But although most of these cases involve separation from parents, the scientific rationale described above is no less relevant to removal of a child from an attachment figure who is not a parent.  In the case of DOHS v The D Children [Children’s Court of Victoria-Power M, 11/01/2012] the children’s carer, Ms X, was not a parent of the four children aged 7, 8, 10 & 11.  At p.128-129 his Honour said:
“There is no doubt that [Ms X] has become each child’s primary attachment figure.  It is [Dr E’s] opinion – which I accept – that the period of absence of contact with [Ms X] would have caused the children psychological harm:
Q-Counsel for Ms X– “Given the children have a history of placement change and given their strong attachment to [Ms X], what is the psychological harm the children would have endured during the period of absence?
A-Dr E– One of the major issues I identified in my decision-making was the removal of the children but also the fact they were living in resi care and part of that was the lack of contact with [Ms X] whom [the 2 younger children] saw as their mother and [the 2 oldest children] actually referred to [Ms X] as their mother.  [The oldest child] particularly looked really, really stressed by his circumstances.  [The second oldest child] was always very distressed and attacking and both of them spoke about DOHS and their removal from [Ms X].
Q- Removal from home and the psychological mother they loved won’t help the children form trusting relationships with adults in future?
A- It won’t …[The 2 oldest children] were at high risk of this anyway but they really will have no trust in any authority and that is extremely difficult for a young person because they will often become quite oppositional to anyone in authority.”
Of particular note was evidence that on a day 3½ months after his removal from Ms X’s care the 7 year old boy “was reported to have been seen outside his classroom crying because he misses his ‘Mum’”, i.e. Ms X.

See also discussion of the relationship between attachment and a child’s emotional wellbeing in section 4.12 of these Research Materials and the following cases where the above scientific rationale was discussed:
· DOHS v Ms McC [interim] [Children’s Court of Victoria-Power M, 05/04/2011] at pp.70-72;
· DOHS v The D Children [Children’s Court of Victoria-Power M, 11/01/2012] at pp.130-1;
· DOHS v Ms W & Mr+Mrs A [Children’s Court of Victoria-Power M, 29/07/2014] at pp.79-81;
· DHHS v Ms A [Children’s Court of Victoria-Power M, 25/09/2015] at pp.69-70;
· [bookmark: _Hlk142379081]DHHS v Mr & Mrs C [Children’s Court of Victoria-Power M, 09/07/2018] at pp.36-37;
· DHHS v A [Children’s Court of Victoria-Power M, 13/12/2018] at pp.28-29.
[bookmark: _Hlk153787941]
[bookmark: _5.10.4B__‘Good]5.10.4B  ‘Good enough’ parenting
Related to the question whether a person’s parenting places a child at unacceptable risk of harm and to the impact on a child of separation from the child’s primary attachment figure(s) is the concept of ‘good enough’ parenting.  In the course of cross-examination by counsel for DOHS in the case of DOHS v Mr D & Ms B [2008] VChC 2 at pp.65-66, witness 3 – a clinical psychologist who had performed a general assessment of the family at the Children’s Court Clinic – spoke about the concept, both generally and in the context of that particular family [emphasis added]:
Q-Counsel: ““What about children whose parents have to have extensive education. What’s the impact on children with parents learning to be adequate?
A-Witness 3: There is a concept in psychology called ‘good enough parenting’. It’s what one is aiming for. It doesn’t have to be perfect or at the high end. It is a very old theory in psychology. It is a very important concept. It may be a long way from what you would say is ideal but if it is adequate…One reason DOHS does this frequently is if the children have wider social contacts in the community through child care, kindergarten, sport etc, then that supports the parenting as well.
…
Q-Counsel: How does ‘good enough parenting’ impact on a newborn?
A-Witness 3: The same thing. Children do survive under less than ideal circumstances.
Q-Counsel: Whereas good enough parenting model is a prototype, in real life it may not be in the best interests of a child?
A-Witness 3: It does mean the parenting is sufficient for the child to develop in every way.
Q-Counsel: Intellectually and cognitively?
A-Witness 3: Yes, although a lot of that can be done outside the family home. It doesn’t have to be done at home.
Q-Counsel: Creche? Kindergarten?  That can come from an external source.  Children don’t survive if there is no intellectual encouragement.
A-Witness 3: The children usually catch up.  If they have capacity to thrive cognitively they will.
Q-Counsel: What if there is no capacity to [thrive]?
A-Witness 3: That’s when external supports can assist.
Q-Counsel: Isn’t a child like that entitled to more than a ‘good enough’ parent so they can achieve the best they can can achieve?
A-Witness 3: Is it better a child is removed from parents who are not of the better model so they child can develop?  What we know is the very, very negative impact on children as they look back on their early lives and one of the most negative things that can happen to them is removal from parents.  I wouldn’t argue under all circumstances children remain with parents.  That would be silly.  But trying to find ways in which they can remain is how I approach it.  It is what I try to do.
Q-Counsel: Your position, it would have to be I think, a very bad home environment before it would be valid to take a child out?
A-Witness 3: There would have to be serious risks to the child and I would hope, for example in this case, we have exhausted every effort to do everything these parents might require to make the environment adequate or ‘good enough’ for the children.”

[bookmark: _Hlk156396358]See also DFFH v ZX [2023] VChC 3 at [18]-[19]; DFFH v E siblings [2024] VChC 3 at [111]-[114].
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5.10.5	Aboriginal Child Placement Principles
Under s.3 of the CYFA, 'Aboriginal person' means a person who:
(a)	is descended from an Aboriginal person or Torres Strait Islander; and
(b)	identifies as an Aboriginal person or Torres Strait Islander; and
(c)	is accepted as an Aboriginal person or Torres Strait Islander by an Aboriginal or Torres Strait Island community.

Section 13 of the CYFA is headed “Aboriginal Child Placement Principle”.

Section 13(1) provides that if it is in best interests of an Aboriginal child to be placed in out of home care, in making that placement regard must be had to–
(a)	the advice of the relevant Aboriginal agency; and
(b)	the criteria in s.13(2); and
(c)	the principles in s.14.

The criteria in s.13(2) are–
(a)	as a priority, wherever possible, the child must be placed within the Aboriginal extended family or relatives and where this is not possible other extended family or relatives;
(b)	if, after consultation with the relevant Aboriginal agency, placement with extended family or relatives is not feasible or possible, the child may be placed with–
	(i)	an Aboriginal family from the local community and within close geographical proximity to the child’s natural family;
	(ii)	an Aboriginal family from another Aboriginal community;
	(iii)	as a last resort, a non-Aboriginal family living in close proximity to the child’s natural family;
(c)	any non-Aboriginal placement must ensure the maintenance of the child’s culture and identity through contact with the child’s community.

Section 13(4) provides: “For the avoidance of doubt, the Court or a bail justice (as the case may be) must have regard to the Aboriginal Child Placement Principle in making any decision or taking any action in respect of an child in need of protection under Chapter 4.”

Section 14 of the CYFA is headed “Further principles for placement of Aboriginal child”.

The following principles in s.14 for placement of an Aboriginal child were enacted in 2005.  In the Second reading Speech for the CYFA the then Minister described these provisions as “A new approach to maintaining Aboriginal children’s connection to their family and culture.”
Self-identification and expressed wishes of a child
(1) In determining where a child is to be placed, account is to be taken of whether the child identifies as Aboriginal and the expressed wishes of the child.
Child with parents from different Aboriginal communities
(2) If a child has parents from different Aboriginal communities, the order of placement set out in ss.13(2)(b)(i) & 13(2)(b)(ii) applies but consideration should also be given to the child’s own sense of belonging.
(3) If a child with parents from different Aboriginal communities is placed with one person’s family or community, arrangements must be made to ensure that the child has the opportunity for continuing contact with his or her other parent’s family, community and culture.
Child with one Aboriginal parent and one non-Aboriginal parent
(4) If a child has one Aboriginal parent and one non-Aboriginal parent, the child must be placed with the parent with whom it is in the best interests of the child to be placed.
Placement of child in care of a non-Aboriginal person
(5) If an Aboriginal child is placed with a person who is not within an Aboriginal family or community, arrangements must be made to ensure that the child has the opportunity for continuing contact with his or her Aboriginal family, community and culture.

The above principles were discussed by Bell J in DOHS v Sanding [2011] VSC 42 at [22]-[23], [79] & [110] and ultimately applied at [249].  These Aboriginal Placement Principles were also discussed under the heading “Why have it? What does it mean?” in the fine judgment of Wallington M in DOHS and K siblings [2013] VChC 1 at pp.6-15.

[bookmark: _Hlk132186043]The following four new principles, additional to the principles for the placement of an Aboriginal child described above, were introduced into s.14 of the CYFA by the Children and Health Legislation Amendment (Statement of Recognition, Aboriginal Self-determination and Other Matters) Act 2023 and came into operation on 01/07/2024.
Prevention principle
(1A)	An Aboriginal child has a right to be brought up within the child’s family and community.
Partnership principle
(1B)	The Aboriginal community to which the child belongs and other respected Aboriginal persons have a right to participate in the making of a significant decision in relation to an Aboriginal child under the CYFA.
(1C)	An Aboriginal child has a right to be brought up within the child’s family and community.
Participation principle
(1D)	The parents and members of the extended family of an Aboriginal child have a right to participate, and to be enabled to participate in an administrative or judicial decision making process under the CYFA that relates to that child.
Connection principle
(1E)	An Aboriginal child has a right to develop and maintain a connection with the child’s family, community, culture, country and language.

In discussing the scope of s.13 and new ss.14(1B) & 14(1D) the Explanatory Memorandum states at p.9: “[N]ew section 14(1B) and 14(1D) is intended to support and guide decision making.”  This was reinforced by Minister Spence in the Second Reading Speech in the Legislative Assembly on 22/02/2023 [see Hansard at p.482 – emphasis added]:
“Embedding all five elements of the Aboriginal Child Placement Principle
Currently, s.13 of the CYFA describes matters to be considered when placing an Aboriginal child in care. This has the effect of placement being incorrectly considered as the sole, or most important, principle.
This Bill amends the Act to expressly include all five elements underpinning the intent of the Aboriginal Child Placement Principle, namely: prevention; participation; partnership; placement; and connection. This addition gives prominence to the Principle and clarifies that it is to be applied to all decision-making regarding Aboriginal children, not just in relation to a placement decision.
The five elements of these non-binding principles are intended to support decision makers to adopt an Aboriginal lens regarding the placement of an Aboriginal child in care. In this way, the principles are guiding in nature and do not purport to interfere with existing decision-making powers.
Importantly, the best interests of the child remain paramount as set out in the CYFA. The Aboriginal Child Placement Principle is therefore expressed to be subject to section 10 of the CYFA.”
See also Minister Blandthorn’s Second Reading Speech in the Legislative Council on 09/03/2023 [Hansard at p.798].

[bookmark: _5.10.6_Additional_decision-making][bookmark: B5106]5.10.6	Additional decision-making principles for the Secretary & a community service
Sections 11 & 12 of the CYFA list the following additional principles to which consideration must also be given by the Secretary or a community service – expressly not by the Court – in making a decision or taking an action in relation to a child–
· [s.11(a)] parents should be assisted and supported in reaching decisions and taking actions to promote the child’s safety and wellbeing;
· [s.11(b)] out of home carers should be consulted and given an opportunity to contribute to the decision-making process;
· [ss.11(c), (d) & (e)] the decision-making process should be fair and transparent, the views of all persons directly involved in the decision should be taken into account and decisions are to be reached by collaboration and consensus, wherever practicable;
· [s.11(f)] the child and all relevant family members (unless their participation would be detrimental to the safety or wellbeing of the child) should be encouraged and given adequate opportunity to participate fully in the decision-making process;
· [ss.11(g) & (h)] persons involved in the decision-making process should be provided with sufficient information, in a language and by a method they can understand, to allow them to participate fully in the process, given a copy of any proposed caseplan, given sufficient notice of any meeting proposed to be held and given an opportunity to involve other persons to assist them to participate fully in the process;
· [s.11(i)] if the child has a particular cultural identity, a member of the appropriate cultural community chosen or agreed to by the child should be permitted to attend meetings held as part of the decision-making process;
· [s.12(1)] in the case of an Aboriginal child:
(i) opportunity should be given, where relevant, to members of the Aboriginal community to which the child belongs and other respected Aboriginal persons to contribute their views;
(ii) a meeting should be held convened by an Aboriginal convenor approved by an Aboriginal agency and attended by child, parent, extended family and other appropriate members of the Aboriginal community as determined by the parent; and
(iii) in making a decision to place the child in out of home care, an Aboriginal agency must first be consulted and the Aboriginal Child Placement Principle must be applied.

In AA v DHHS & Ors [2020] VSC 400; (2020) 61 VR 436 the subject children, aged 5y5m & 3y6m, had been in the care of their maternal grandparents for over 2 years, initially pursuant to interim accommodation orders and family reunification orders.  During a case plan meeting on 07/08/2019 the permanency objective of family reunification was changed to permanent care and was communicated to the parents and grandparents.  Subsequently on 15/11/2019 the Court placed the children on care by Secretary orders [CBSOs] and they remained in the care of the grandparents.  Thereafter the following things occurred, the conduct of the Department being described by Incerti J (at [3], [238] & [250]) as “egregious”:
(1) TRIO OF DECISIONS LEADING TO THE CHILDREN BEING PLACED WITH THE FATHER: On 06/01/2020, following an internal review, the Department changed the permanent care case plan to one of reunification with the father.  At a case plan meeting on 17/01/2020 it formally advised the grandparents of the changed case plan for the first time, a case note dated 06/01/2020 stating: “[The Principal Practitioner] recommended the case plan meeting occur with the grandparents on the Friday and provide them the weekend to digest the news and then reunification to occur on the Monday. Do not want to provide the grandparents too much time to scare or alter reunification plans.” On 20/01/2020 DHHS placed the children in the father’s care and on 21/01/2020 – contrary to what Incerti J described at [29] as DHHS’ “general practice…to monitor the success of the reunification and to plan for a transitional reunification rather than an immediate formal change to a family preservation order [FPO]” – it made direction notices pursuant to CYFA/s.289A directing that the father resume parental responsibility for the children.
(2) THE INTERNAL REVIEW: The grandparents sought an internal review under s.331 of the CYFA.  The internal review was completed on 01/05/2020 and concluded that the Secretary’s own delegates had not complied with the ‘best interests’ principles in ss.10 & 11 of the CYFA in making its decisions on 06, 20 & 21/01/2010.  The author of the s.331 report purported to ‘overturn’ the reunification case plan and endorsed the permanent care plan for the children to be placed into the grandparents’ care permanently.
(3) CHILDREN PLACED BACK WITH GRANDPARENTS DESPITE FPOS BEING IN EXISTENCE: On 06/05/2020, without prior notice to the father of the outcome of the internal review, the Department placed the children back in the care of the grandparents notwithstanding the existence of the FPOs deemed to have come into effect on 21/01/2020 by operation of CYFA/s.289A(1)(c) and notwithstanding that “there was no evidence or suggestion by the Secretary that the children were not well cared for or were in any way at risk while in his care”.  At [241] Incerti J said of this: “It is astonishing that the people responsible…could proceed in the manner they did on 6 May, particularly given the strained relationships, the Children’s Courts orders, and having only a few months before that removed the children from the Grandparents’ care without any notice.”
The judgment of Incerti J – holding that all of the Department’s decisions were contaminated with jurisdictional error and quashing the s.289A direction notices – may be summarized as follows:
THE INTERNAL REVIEW PROCESS
· At [97+101]: The decision to undertake an internal review, on a plain construction of the Act, is provided to the Secretary on a discretionary basis, as long as such review must implement procedures adopted by the Secretary. In this case, there was an issue as to whether the grandparents had an entitlement to an internal review and the implications of any such entitlement as to the determination of whether the grandparents were denied procedural fairness and/or whether the Secretary breached its obligations under ss.10 and 11 of the Act.
· At [122+131]: Counsel for the father was correct in highlighting that the grandparents did not have an express statutory right of an internal review pursuant to s 331. Section 331 states that it is only for the Secretary to prepare and implement procedures for the review. Section 331(2) requires the Secretary to give a copy of the procedures to the child, to the parent, but not the grandparents or anyone with whom the children happens to be placed under an order. This did not, however, preclude the grandparents from requesting an internal review. The grandparents did seek a review, consistent with the Secretary’s processes as outlined in the Secretary’s Policy in Respect of Reviews of Case Planning Decisions (01/03/2016 - https://www.cpmanual.vic.gov.au/advice-and-protocols/advice/caseplanning/internal-review-decisions#h3_2). That webpage states that “internal review process is available to people directly affected by a child protection decision and who have a significant relationship to a child” and states that ‘kinship carers’, like the grandparents, may access the internal review process.
THE RELEVANT S.11 DECISION-MAKING PRINCIPLES ARE MANDATORY, NOT DISCRETIONARY
· At [75]-[78]: The Act is clear that, according to s 8, the Secretary must have regard to the principles set out in ss.10 & 11. Counsel for the father invited the Court to interpret s.9 to mean that Parliament did not intend to condition the exercise of powers under the Act on compliance with each and every-decision-making principle in every case. It was submitted that the intention, as set out in s.9 (role of principles), is for these principles to provide guidance, which results in the application of the s.11 decision-making principles to be context specific and non-obligatory. Further, the Court was invited to interpret the expression in s.10(1) that ‘the best interests of the child must always be paramount’ as meaning that the s.11 decision-making principles yield to the best interests of the child. Incerti J disagreed with this approach, holding that “it is clear that the consideration of the s.11 principles, which is mandatory (‘must’), informs the ultimate decision or action that the Secretary takes.” “This interpretation of the Act is reinforced in Certain Children v Minister for Families and Children & Ors (No 2) (2017) 52 VR 441, 455 [27].” “The mandatory regard to the s.11 decision-making principles ensures that decision makers frame their decision-making through the prism of these principles.  Though regard must be had to the s.11 principles when making decisions, the applicability of each of the principles will be context dependent.”
THE DEPARTMENT’S FAILURE TO AFFORD THE GRANDPARENTS PROCEDURAL FAIRNESS
· At [126]-[128]: The CYFA evidences an intention that procedural fairness should be afforded in connection with the exercise of powers by the Secretary or a delegate, including the power in s.289A.  The provisions in Part 1.2 of the CYFA make it clear that the Act does not exclude the requirement to afford procedural fairness.  The decision-making principles set out in s.11 put a clear emphasis on the requirement for the Department to consult in relation to decisions, including in s.11(b) consultation with people who have the care of children in out of home care in relation to whom decisions are being made.  The Secretary was required to afford the grandparents procedural fairness in connection with the exercise of the power under s.289A of the Act in relation to the children. The grandparents’ interests were affected.
· At [161]-[162]: Consistent with the judgment of Gageler & Gordon JJ in Minister for Immigration and Border Protection v WZARH [2015] HCA 40; (2015) 256 CLR 326, 343–4 [62]‑[67], the Secretary denied the grandparents procedural fairness, not only in relation to the s.289A(1)(c) direction notice of 21/01/2020 (as claimed by the grandparents) but also with regard to the Trio of Decisions in January 2020 (as claimed – in what Incerti J described at [172] as a “slightly quixotic state of affairs” – by the Secretary).  At [162] her Honour said:
“The Department had the power to determine under the CBSO to place the children in the father’s care and take the CBSO to be an FPO. What is important, however, is the recognition of the significance and importance for the children of that power and the requirement that it been done in accordance with the principles in ss.10 and 11 and in accordance with the general principles of procedural fairness. Objectively, it cannot be said in the circumstances of this case that the Grandparents were provided adequate notice and were not afforded an opportunity to be heard about the decisions: Sales v Minister for Immigration and Multicultural Affairs [2006] FCA 1807, [31].
· At [165]-[166]: The grandparents still had to establish that if the Secretary had afforded them procedural fairness, it could possibly have resulted in the Secretary making a different decision in relation to the Trio of Decisions it made in January 2020.  The outcome of the internal review demonstrated that there was that possibility of a different outcome in the case.
THE DEPARTMENT’S FAILURE TO COMPLY WITH OTHER OBLIGATIONS UNDER S.11
· At [179]-[182]:  The CBSO is used sparingly and only where there are grave concerns for a child. It follows that the administrative decision-making process by the Secretary to issue the s.289A direction notices, which brought the operation of the CBSOs to an end, must also be undertaken rigorously. The Secretary or her delegates must satisfy themselves that the decision is in the best interests of the child. This reinforces the need for the Secretary or her delegates to comply with the obligations under s.11 when they are undertaking such significant administrative decision-making. The Secretary wields tremendous power and responsibility in relation to the CBSO regime. It is a power that must be exercised with rigour and consistency.  Given her Honour’s conclusion that the s.11 principles operate as mandatory considerations underpinning any decisions and actions by the Secretary, the Secretary’s conduct also amounted to breaches of ss.11(c), (d), (f), (g) & (h). This is separate from the Secretary’s failure to afford procedural fairness to the grandparents at common law. As the High Court (Brennan, Deane, Toohey, Gaudron and McHugh JJ) stated in Craig v South Australia (1995) 184 CLR 163, 177, a decision-maker falls into jurisdictional error when she “disregards the nature or limits of [her] functions or powers”. Even though this conduct is largely the same as the Secretary’s conduct in relation to procedural fairness, the focus of this ground of jurisdictional error is more squarely on the Secretary’s obligations under the CYFA.  Common sense suggests that the grandparents, having cared for the children for more than two years, were in a unique position to provide information and support and could help prepare the children for any transition of care to the father.  The fact that the grandparents were not appropriately consulted reveals that the Secretary failed to consider the principles in ss.10 & 11 of the Act. In such circumstances, proper consideration (with input from the grandparents) was itself in the best interests of the children. It would appear that, had these principles been considered, as is mandated by the Act, the unfortunate events which have transpired in this case would have been avoided.
ORDERS CONSEQUENT ON THE DEPT’S JURISDICTIONAL ERRORS IN JANUARY 2020
· For the above reasons her Honour concluded that the Secretary’s Trio of Decisions in January 2020 were contaminated with jurisdictional error.  On this basis her Honour made at [253]:
(a) an order of certiorari quashing the s.289A direction notices made by the Secretary; and
(b) a declaration that the CBSOs made on 15/11/2019 remain in force.
THE EFFECT OF THE FLAWED S.289A DIRECTION NOTICES
· At [226]-[227]: The Children’s Court did not and could not make an order declaring the s.289A direction notices to be effected by jurisdictional error or quashing the direction notices. Considering the Act and its construction, there is no basis to imply that the Secretary had the authority to make a unilateral determination based on a review under s 331 of the Act undertaken by the Secretary’s delegate that the direction notices were effected by jurisdictional error, then remove the children from the father and reinstate the CBSO.
· At [232]: It would be a slippery slope to allow a public servant, such as a delegate of the Secretary, to have the authority to consider a direction which has the force of a court order and determine that it is a nullity because they believe the correct decision making process was not followed. The Secretary’s delegate is ill-placed to make such a determination and there is the real danger that third parties could put pressure on the delegate to reverse the decision. The impact that orders under the Act, and particularly protective orders, have on the child is so significant that to allow their lives to be uprooted, as was done in this case, without the determination of a court, such as is envisaged by the Act to protect their best interests, cannot be permitted.
· At [234]: Although the s.289A direction notices were profoundly flawed, it is only in the rarest of cases that the Court will imply in the statute a power of administrative reconsideration beyond simple administrative mistakes.  Further, and critically, to do so would authorise the Secretary and/or her delegates as members of the Executive to take for themselves the judicial function for oversight of administrative decision-making, regardless of how bad the error that they or their colleagues have committed.
· At [236]:  As the s.289A direction notices had some legal effect notwithstanding that they were made in jurisdictional error and the Secretary did not have the power to reconsider them, the FPOs remained in place unless and until they were set aside by the Supreme Court or the Children’s Court varied or revoked the FPOs in accordance with the Act. The Secretary could not unilaterally decide that the s.289A direction notices were of no effect and act as if the CBSOs were still in place. It follows that the 06/05/2020 removal decision and action were not authorised by the Act and were beyond power.
DHHS’ BREACH OF S.11 & FAILURE TO AFFORD THE FATHER PROCEDURAL FAIRNESS
· At [244]: “[T]he failure to provide the s.331 report to the father, and the actual implementation of the new case planning decision culminating in the removal of the children from the father’s care, constituted a breach of procedural fairness and the decision-making principles in s.11.  It would be anathema for the Court to hold otherwise.”
ORDERS CONSEQUENT ON DHHS’ JURISDICTIONAL ERRORS IN MAY 2020
· For the above reasons her Honour made at [253]:
(c) a declaration that the action of the Secretary in the 06/05/2020 removal decisions was contrary to the FPOs (which until quashed by her Honour’s certiorari order remained in force), was not authorized by the CYFA and was beyond power; and
(d) a declaration that the Secretary did not afford the father procedural fairness and/or comply with the principles in ss.10 & 11 of the CYFA in removing the children from his care on 06/05/2020.
AND FINALLY
Incerti J also ordered that the father’s costs and the grandparents’ costs of their respective proceedings be paid by the Secretary.  As an incidental consequence of her Honour’s orders the father’s applications currently before the Children’s Court for revocation of the CSBOs remain on foot pending determination by that Court.

[bookmark: _5.10.7_The_United][bookmark: B5107][bookmark: _Toc54407831][bookmark: _Toc54423759][bookmark: _Toc54454559][bookmark: _Toc54544465][bookmark: _Toc54634504][bookmark: _Hlk152652221]5.10.7	The United Nations Convention on the Rights of the Child
The above decision-making principles are squarely based on the Convention on the Rights of the Child which sets out the undertakings of the international community in recognizing children as independent persons with their own integrity and human rights.  The Convention was adopted by the United Nations and opened for signature, ratification and accession by General Assembly resolution 44/25 of 20/11/1989.  It entered into force on 02/09/1990 in accordance with Article 49.  Of all the United Nations’ Human Rights instruments, the Convention on the Rights of the Child is the most widely ratified, having been accepted by 197 state parties.  The only notable exception is the United States of America.  Australia became a signatory on 22/08/1990.  For further information, see “Myths & Facts Concerning the Convention on the Rights of the Child in Australia” by Ms Melinda Jones: www.aifs.gov.au/institute/afrc6papers/jones.html.  See also www.earlychildhoodaustralia.org.au.

The Convention refers to the best interests of the child being the primary consideration when government intervenes in family life and to the government respecting and providing support for the responsibilities, rights and duties of parents, extended family or, where applicable, the community.

The Convention also states, inter alia, that:
· children have a right to an identity;
· Indigenous children should not be denied the right, in community with other members of the group, to enjoy their own culture;
· attention shall be paid to the cultural background of children in out-of-home care; and
· young people who are capable should be able to speak for themselves in matters that affect them.

The last-mentioned point is contained in Article 12 of the Convention which states:
“States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.  For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or appropriate body, in a manner consistent with the procedural rules of national law.”

The Convention was referred to in general terms by Bell J in DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [15].  Article 12 in particular was discussed at [209] where His Honour commented:
“It is unquestionably important for the voice of a child to be heard in matters affecting them.  As I have said, children bear rights personally, and are entitled to respect of their individual human dignity. The views of children should therefore be obtained and given proper consideration.”

In BE v LH & MH [Children's Court of Victoria, unreported, 04/06/2000] the primary issue for determination was whether or not LH who was aged 6 years 5 months and MH who was aged 5 years 2 months should be represented by a legal practitioner in the contested hearing of a protection application.  In the course of the hearing, reliance was placed on Article 12 of the Convention, an article which was not wholly consistent with Victorian law in operation in 2000 and which remains not wholly consistent with s.524 of the CYFA.  Magistrate Power held that the children should not be legally represented, and refused to exercise a discretion based on the Convention which was not in accordance with domestic Victorian law.  At p.13 he said:
“I cannot lawfully exercise a discretion in reliance on an International Convention – even one as powerful as the United Nations Convention on the Rights of the Child – in order to achieve a result which is contrary to, or is inconsistent with, the domestic law of this State.  It is a matter for the Victorian parliament, not for me, whether or not the Convention should be adopted in this State.  In the course of exercising a discretion, a judicial officer cannot lawfully usurp the role of Parliament.  Properly understood, nothing in Minister for Immigration and Ethnic Affairs v. Teoh (1995) 183 CLR 273 provides to the contrary.”

Child representation is an exception.  By and large the Convention has effectively been incorporated into domestic Victorian law, especially in s.10 of the CYFA.  Two Convention provisions of central importance are Articles 7 & 9.3 in Part I of the Convention.  The latter part of Article 7 states:
“The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her parents.”
Article 9.3 states:
“Parties shall respect the right of the child who is separated from one or both parents to maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to the child’s best interests.”
The goal of these two Articles can be seen enshrined in paragraphs (a), (b), (g), (h), (i), (j) & (k) of s.10(3) of the CYFA.  For further discussion see:
· DOHS v Ms T & Mr M [Children’s Court of Victoria-Power M, 12/10/2009] at p.20;
· DOHS v Ms D & Mr K [Children’s Court of Victoria-Power M, 15/06/2009] at p.34;
· DOHS v Mr M & Ms H [Children's Court of Victoria-Power M, 11/05/2009] at pp.34 & 123-124.

[bookmark: _5.10.8_Application_of][bookmark: B5108]5.10.8	Application of ‘best interests’ principles where there are multiple siblings
In DHHS v Ms McE & Mr B [Children’s Court of Victoria-Power M, 20/04/2017] the Court had to decide on placement of 4 siblings, C1 [10y], C2 [8y], C3 [7y] & C4 [5y] who had been living in South Australia with their father and paternal grandmother.  It was ultimately common ground that C3 could no longer live with the father and paternal grandmother and should be returned to live with the mother in Victoria.  Magistrate Power placed C1 & C2 on family preservation orders to live with their father in South Australia and C3 & C4 on family preservation orders to live with their mother in Victoria.  At p.54 his Honour said:
· “Despite the multiplicity of factors to be considered, application of the ‘best interests’ principles [in s.10 of the CYFA] is relatively easy where there is only one child.  It becomes more complicated when one is dealing with a sibling group where sometimes a decision which is in the best interests of one child has negative consequences for another.  When there is such a ‘best interests’ conflict it then becomes a question of balance, in a sense a question of what is the least worst option for each child which leads to the best interests of the group as a whole.
For example it is likely that C1 & C2 will both miss C4 and vice versa if she is moved to Victoria.  Even with regular contact such a separation is likely to cause some sadness, possibly emotional harm, to all three children.  But given the evidence of C4’s wish to live with her mother, leaving her in South Australia is also likely to cause her emotional harm.  The question for me then is which is the least worst option for each and what conditions can be put in place to ameliorate any such harm.”
· “I have never really understood why Parliament has drafted [the ‘sibling togetherness’ provision in] s.10(3)(q) of the CYFA as a consideration to be applied when children are placed in out of home care.  In my view it is an important consideration wherever children are placed, no less important if they are in parental care than if they are in out of home care.  But unfortunately in this case it is not achievable.” 
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An interim accommodation order ['IAO'] is an order which controls where a child lives pending the next hearing by the Court of an application in the Family Division.

An IAO usually allows the Department of Health & Human Services or the principal officer of an authorised agency (as the case may be) to have non-voluntary involvement with a child.  While the vast majority of applications for an IAO are made by protective interveners, applications may also be made by a child or a parent [s.262(2)(a)].  The prescribed forms for an IAO is in Form 12.  An IAO is generally made in a case initiated by apprehension of the child and his or her placement in emergency care.  It is comparatively uncommon for an IAO to be made in a case which is initiated by notice.
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The main purpose of an IAO is to provide for the interim placement of a child in a safe environment pending the ultimate determination of a Family Division application.  The governing criteria for the making of an IAO are the best interests of the child.  In Weiren v The Secretary to the Department of Families, Fairness & Housing [2023] VSC 553 Gray J referred at [30]-[32] to dicta in [P] v RM and DFFH v AM (a pseudonym) in support of these propositions (emphasis added):

[30] “In [P] v RM [2004] VSC 14, Gillard J identified the main purpose of an interim accommodation under the predecessor legislation, the Children and Young Persons Act 1989. Gillard J said at [25]:
‘The main purpose of an interim accommodation order in a case such as the present, is to provide for the placement of the child in a safe environment pending the hearing of a protection application. It is an interim measure designed to ensure that the child is not exposed to any physical or mental danger. It is made in circumstances where a considered decision has been arrived at that the child is in need of protection. It is made usually on untested material and sometimes as a matter of urgency. The paramount consideration must be the welfare of the child.’
[31] In [P] v RM, the Children’s Court had made an interim accommodation order leaving the children in the care of their mother, and a senior officer of the Department appealed, seeking an interim accommodation order placing the children with suitable persons or a community service: see [17]-[18]. Unlike the present case, the Court was therefore considering whether children should be removed to accommodation away from their family. In that context, Gillard J considered whether such an order can only be made where there is an unacceptable risk of harm to the child.  Gillard J concluded that while risk of harm is relevant, it is not a question of saying that the order can only be made if there is an unacceptable risk of harm to the child — all the circumstances must be considered, and an order must be made if it is in the interest of the child, with the form of order giving effect to those interests: see [31]-[32].
[32] As this Court recently reaffirmed in Secretary to the Department of Families, Fairness and Housing v AM (a pseudonym) [2023] VSC 291, the power is a broad one and is governed by the best interests of the child. It can extend to placing the child in the care of a parent on the condition that they reside separately from the other parent, even if that is against their wishes…”

[bookmark: _5.11.1_Power_of][bookmark: B5111]5.11.1	Power of the Court to make an IAO
The Court may make an IAO if any of the pre-conditions in s.262(1) of the CYFA are satisfied-
(a)	the child has been placed in emergency care by a protective intervener;
(b)	a protection application has been filed with the Court;
(c)	the child has been placed in emergency care on a warrant issued under s.247 for failing to appear for the hearing of a therapeutic treatment application;
(d)	an irreconcilable difference application has been filed with the Court;
(e)	an application for conciliation counselling has been lodged with the Secretary under s.260;
(f)	the hearing by the Children’s Court of a proceeding in the Family Division is adjourned;
(g)	an application for an extension or further extension of an IAO has been made to the Court;
(h)	an IAO or any condition thereof has not been complied with;
(i)	an application for a new IAO has been made to the Court under s.270(1);
(j)	the child is placed in emergency care on a warrant issued under Chapter 4 of the CYFA;
(k)	an appeal has been instituted to the Supreme Court or the County Court against an order made by the Children’s Court under Chapter 4 of the CYFA; or
(l)	a question of law has been reserved under s.533 for the opinion of the Supreme Court.

See [P] v RM & Ors [2004] VSC 14 at [16] per Gillard J and DOHS v W [Children's Court of Victoria, unreported, 20/04/2004] at p.2 per Judge Coate on the predecessor s.73(1) of the CYPA, which was in largely similar terms.

Section 262(3) of the CYFA empowers the Supreme Court or the County Court to make an IAO in respect of a child if the hearing by it of an appeal against an order made by the Children’s Court under Chapter 4 of the CYFA is adjourned.

Section 262(6) of the CYFA prohibits an IAO being made in respect of a child in relation to whom a family reunification order, a care by Secretary order or a long-term care order is in force.

Section 262(5A) of the CYFA prohibits an IAO being made in respect of the child if the Court is satisfied that-
(a)	a protection order could be made in respect of the child under Part 4.9; or
(b)	a permanent care order could be made in respect of the child under s.319.
In Sani (a pseudonym) v DFFH [2021] VSC 366 an IAO was made providing that the 6 year old child live with his father and providing for 3 times per week contact with his mother.  After an incident in which the mother had refused to return the child after contact, the mother’s contact was varied to “be by phone or facetime unless otherwise assessed by DFFH”.  The mother appealed, seeking that the IAO be set aside and that there once again be a shared care arrangement as was in place prior to the DFFH intervention.  Appearing in person on the appeal, she argued that an IAO should not be made when a protection order is available.  At [124]-[125] Moore J rejected her argument:
“Although this submission has a superficial appeal given the terms of s.262(5A) and the lengthy period which has elapsed since the Protection Application was made, it is inconsistent with statutory scheme.  The prohibition on the making of an interim accommodation order in respect of a child which s.262(5A) imposes, relevantly applies where ‘the Court is satisfied that…a protection order could be made in respect of the child under Part 4.9’.  The types of ‘Protection Orders’ the Children’s Court has power to make are set out in s.275 of the Act.  However, that section makes the power to grant such an order conditional on the Children’s Court ‘mak[ing] a finding under section 274.
It follows from the above that the prohibition on the making of an interim accommodation order imposed by s.262(5A) operates where the Court has made one of the findings of the type provided by s.274; here, relevantly, that Cooper ‘is in need of protection’.  No such finding has yet been made by the Children’s Court.  As the Secretary submitted, in the circumstances of this case, it would presumably require the Children’s Court to make findings of fact in relation to various contentious matters.  As I understand it, the Children’s Court has not yet had a hearing for the purpose of making such findings in relation to the Protection Application…”
His Honour also held at [128]-[129] that there could not even be a return to face-to-face contact with supervision because of the flight risk demonstrated the previous time the mother had had such contact.  The appeal was dismissed.

In Sani (a pseudonym) v DFFH (No 2) [2022] VSC 276 the same mother as in the above case lodged a appeal against a later extension of the interim accommodation pursuant to which her 7 year son continued to be in the care of the child’s father.  On the morning that the appeal was listed for hearing, Ms Sani emailed the Court advising that she would not be in attendance, essentially due to the stress involved. She did not ask for an adjournment or provide any medical material indicating that she was medically unable to attend.  Accordingly, when the appeal was called on for hearing, no one appeared to prosecute it.  The only party in attendance was DFFH represented by Dr I Freckelton QC. In the course of holding that the appeal was incompetent and dismissing it Gorton J said at [20]:
“In his decision on Ms Sani’s previous appeal, Moore J concluded that there is no appeal under s 271 of the Act against the extension of an interim accommodation order.  I will not repeat here his reasons for so concluding.  Although I am not bound by Moore J’s decision, I ought to follow it unless I am satisfied that it is clearly wrong.  I am not so satisfied.”
However, although there was no party in attendance to prosecute the appeal Gorton J floated a tentative view, from which he ultimately largely resiled, that the references in s.263(1) to “pending the hearing or the resumption of the hearing” meant that the IAO was to operate until the trial of the protection application.  At [37]-[40] his Honour said:
[37] “In light of some discussions that were had with counsel for the Secretary in Court, I also wish to say the following.
[38] The interim accommodation order made on 26 June 2020 was expressed to be ‘until further order’ and ordered the release of Cooper into his father’s care ‘pending the hearing or the resumption of the hearing’. The 10 subsequent orders made were also expressed to be ‘pending the hearing or the resumption of the hearing’. They, clearly, were referring to the hearing of the application by the Secretary for the protection order. But the question arises as to whether those words meant that the interim accommodation order was to operate until the trial of the protection application (which has not yet taken place), or whether the interim accommodation order was to operate only until the matter next came back before the Court if only for mention or for some other procedural reason.
[39] My initial inclination, that I provisionally expressed to counsel for the Secretary in Court, was that the former was probably right; ‘the hearing’ was a reference to the contest (or trial) where the application for the protection order was to be heard and determined. If this were right, it would mean that there have been a series of unnecessary ‘extensions’ of a subsisting interim accommodation order that still has not expired. But on further reflection, the matter is not clear. The document published by the Children’s Court that set out the 26 June 2020 order has a box immediately below the words set out above that is headed: ‘Where a further hearing will be held’. The document then identifies the next date upon which the matter was to come back before the Children’s Court, and, after the words ‘hearing type’, said the case would be ‘listed as a Mention’ and would ‘not be listed as a contest on the next date’. That suggests that, read in context, the word ‘hearing’ may have been intended to refer to the next occasion upon which the matter was to come back before the Children’s Court. This would also be consistent with the use of the phrase ‘or the resumption of the hearing’, which tends, perhaps, to suggest that each appearance was a ‘hearing’ and each but the first appearance was a resumption of that hearing. It would also be consistent with the fact that the Children’s Court did, on each occasion, extend (or purport to extend) the interim accommodation order. On reflection, my expressed initial inclination may well have been incorrect.
[40] Not every order that ‘extended’ the interim accommodation order contained a box that suggested that the next date upon which the proceeding would come before the Children’s Court would be a ‘hearing’. For example, an order made on 8 September 2020 that was expressed to vary and to extend the previous interim accommodation order, and to do so ‘pending the hearing, or the resumption of the hearing’, otherwise merely adjourned the matter for mention on a specified date. Be that as it may, given the uncertainty, and given that the matter does not have to be determined in this appeal and was not the subject of full argument, I will say nothing more about this issue in these reasons.”
The writer is relieved that his Honour did not pursue his initial thesis.  It would have been contrary to the way that the Children’s Court has operated since at least the commencement of the CYPA in 1991.  Further, and more importantly, it is an interpretation which is likely to have created a significant additional burden on the Children’s Court.  When a protection application is initiated by DFFH placing a child in emergency care pursuant to s.262(1)(a) CYFA, at the first listing there is sometimes a submissions contest as to where the child is to be placed on an IAO [see section 5.11.11].  However, parents and children often do not contest the initial IAO on the basis that it gives a short time for the party generating the risk to the child to take steps to ameliorate the risk.  If the initial IAO was to operate until the final hearing – likely to be many months away – it is inevitable that there would be many more IAO submissions contests on the first listing day.  Further, his Honour’s initial thesis would impose an additional burden on the parent or child seeking to change the IAO prior to the final hearing since they would be required to apply to the Court under s.270 CYFA for a new IAO and the attendant burden of proof would fall on them as applicant.  And further still, only a very small percentage of applications to the Family Division proceed to a “trial”.  More than 95% of them settle along the way at mentions, conciliation conferences, readiness hearings or directions hearings.
Quite apart from that, the writer believes that the Children’s Court practice is correct in law and that the words “pending the hearing” in s.263(1) refer to the next “listing day” for the case.  In Slaveski v The Queen (on the application of the Prothonotary of the Supreme Court of Victoria) [2012] VSCA 48; 40 VR 1 the judgment uses the word “hearing” 54 times.  Some of them are in the phrase “directions hearing” and sometimes the words “the hearing” are used in the context of “the directions hearing”.  This  corroborates the writer’s view that a “mention” of the case is also a particular form of “hearing” of the case.  So is a “directions hearing”.  So is a “readiness hearing”. So is a “post-conciliation conference hearing”.  So is an “IAO submissions contest”.  And so on.  If it were otherwise, there would be no use for most of s.267 (extension of IAO). In particular there would be no use at all for s.267(2)(a) which applies to IAOs falling within paragraphs (a), (b), (c) & (d) of s.263(1) which are not time limited, unlike those in paragraphs (e), (f) & (g).  The contrary view is founded on the 2005 inclusion of the phrase “or the resumption of the hearing” (or similar variants) in paragraphs (a) to (e) of s.263(1).  Sections 262 & 263 CYFA appear to be largely a re-enactment of ss.73 & 74 CYPA but the latter do not use the words “resumption of the hearing”.  However, it seems clear enough from the Explanatory Memorandum to the CYFA that ss.262, 263 & 264 were intended to be a simple re-enactment of ss.73, 74 & 75 (with some modifications which are not relevant for present purposes):
· “Section 262 sets out the 12 circumstances that may give rise to the Court making an IAO.  These are substantially the same as s.73 of the CYPA with the inclusion of…”
· “Section 263 sets out what an IAO may provide for in a manner similar to s.74 of the CYPA.”
· “Section 264 provides for the duration of IAOs.  These differ depending upon the placement of the child as was the case under s.75 of the CYPA.  The duration of an IAO in the case of an order providing for the placement of the child with a suitable person, in a declared hospital, a declared parent and baby unit, in an out of home care service or in a secure welfare service is a period not exceeding 21 days.  In the case of an IAO to a parent of the child on their own undertaking there is no specified limit of the duration.
The Act expresses the commencement of the order as being the day on which the order is made.  An expression that the commencement is the day upon which the order is made is intended to clearly invoke the interpretation given to time in s.44(1) of the Interpretation of Legislation Act 1984 so that the day on which the order is made is not included in the period of the order.  Accordingly, a 21 day order that commences on a Monday will return to the Court on the next hearing date, being a Monday 3 weeks later.”
The reference in the above paragraph to the Interpretation of Legislation Act 1984 is also quite telling.  The addition of the words “beginning on the day on which the order is made” was at the request of the Court which wanted to ensure that a 21 day IAO made on Monday ended on Monday 3 weeks hence, not on Friday 2 weeks hence.  The former interpretation fits in much better with those country courts which list Family Division cases on a specific day each week.  So the addition of the words “beginning on the day the order is made” also impliedly supports the interpretation the Children’s Court has adopted since 1991 that an IAO is made until the next listing date, not until the final hearing date which might be months or more down the track.
A further argument against placing any significant weight on the words “resumption of the hearing” is that neither “the hearing” nor “the resumption of the hearing” appear in any of the other paragraphs of s.263(1), namely paragraphs (f), (fa), (fb) or (g).  The end result of all of this is the writer agrees that Gorton J’s “expressed initial indication” is “incorrect”: see para [39] of his judgment
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Section 262(4) of the CYFA provides that without limiting any other power to make an IAO expressly conferred on a bail justice by ss.262-271, a bail justice may make an IAO in respect of a child if–
(a)	the child has been placed in emergency care by a protective intervener;
(c)	the child has been placed in emergency care on a warrant issued under s.247 for failing to appear for the hearing of a therapeutic treatment application;
(h)	an IAO or any condition thereof has not been complied with;
(i)	an application for a new IAO has been made to the Court under s.270(1);
(j)	the child is placed in emergency care on a warrant issued under Chapter 4 of the CYFA.

It is clear from s.264(3) of the CYFA that a bail justice may also make an IAO in respect of a child if–
(d)	an irreconcilable difference application has been filed with the Court;
(e)	an application for conciliation counselling has been lodged with the Secretary under s.260.

The most usual circumstance in which a bail justice will be asked to make an IAO is that set out in s.262(1)(a), namely that the child has been placed in emergency care by a protective intervener and the Court is unable to hear an application for an IAO within 24 hours after the child was placed in emergency care: see Part 5.5 above.
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Section 263(1) of the CYFA defines nine different IAO types:
(a)	Child release: The release of the child with no named carer until the adjourned date.
Note:  This type is rare and is clearly only appropriate for an older adolescent child. 
(b)	Parent: The release of the child into the care of a parent until the adjourned date.
Note: If placement with a parent does not put a child at unacceptable risk of harm, the child is generally placed with the parent rather than out of home: see s.10(3)(g) of the CYFA.  
Note: In Secretary to the Department of Families, Fairness and Housing v AM (a pseudonym) [2023] VSC 291 Ginnane J stated at [53]: “In my opinion, the power to release a child into the care of their parents contained in s 263(1)(b), includes releasing the child into the care of one parent. The release can be with the condition that the children reside at a particular address with that parent, including at an address at which the other parent does not reside. That power may result in the parent into whose care the children are released being forced to live at an address to which they have not consented. But if the Court considers that condition should be included in the best interests of the children, it will be valid. It may be that most such conditions which stipulate an address will be imposed with the consent of the parent concerned [Warfe (a pseudonym) v Secretary, Department of Families, Fairness and Housing [2021] VSC 482], but even without that consent the power exists.”
(c)	Suitable person: The release of the child into the care of one or more suitable persons until the adjourned date.
Note: A child cannot be placed with a suitable person unless the Court or bail justice has had a report (oral or written) from the Department on that person's suitability.  The most usual suitable persons are extended family members (e.g. grandparents, aunts, uncles).  In preparing a report as to suitability the Secretary must have regard to the criteria prescribed in reg.16 of the Children, Youth and Families Regulations 2017: see s.263(6) of the CYFA.
(d)	Out of home care: Placement of a child in an out of home care service until the adjourned date.
Note: Out of home care service placements are operated either by the Department or by agencies such as Anglicare, Ozchild, Salvation Army, McKillop Family Services, Gordon Care.  Sometimes the placement is with a foster family, sometimes in a group home or an adolescent community placement.  Under s.266(1) of the CYFA, the Secretary may, if he or she believes it to be advisable in the interests of the child, move the child from one out of home care service to another and must notify the parent (unless a direction has been given under s.265) and the Court of the move.
(e)	Secure welfare: Placement of the child in a secure welfare service until the adjourned date if there is a substantial and immediate risk of harm to the child.
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(f)	Declared hospital: Placement of the child in a declared hospital until the adjourned date upon the provision of a statement in the prescribed form [Form 13] by or on behalf of the chief executive of the hospital that a bed is available for the child at the hospital. Maximum duration: 21 days but may be extended.
(fa)	Disability service provider: Placement of the child with a disability service provider within the meaning of the Disability Act 2006 (Vic) if the child is the recipient of disability services under that Act.
(fb)	NDIS provider: Placement of the child with a registered NDIS provider providing to the child under the NDIS short term accommodation and assistance or supported independent living.
(g)	Declared parent and baby unit: Placement of the child in a declared parent and baby unit until the adjourned date upon the provision of a statement in the prescribed form [Form 13] by or on behalf of the chief executive of the unit that a place is available for the child at the unit.
Note: Under s.263(9) of the CYFA the Governor in Council may by Order published in the Government Gazette declare hospitals and parent and baby units for the purposes of s.263(1)(f) & 263(1)(g).
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In F v C [Supreme Court of Victoria, unreported, 28/01/1994] the Court had placed a 6 year old child on an IAO in the care of his father, who had been the non-custodial parent.  The Department had raised no protective concerns in relation to the father.  It had been conceded by the mother than she was not fit, because of her continuing history of alcohol abuse, to have the child placed in her care on an IAO at that time.  However, she sought unsuccessfully that the child remain in the care of foster parents with whom he had been living for 21 days because of the disruption she said would be caused to the child if he was now taken from their care and placed with his father.  On appeal, Beach J found no error in the magistrate's decision nor in his reliance on s.87(1)(j) of the CYPA [in similar terms to s.10(3)(g) of the CYFA].  His Honour disagreed with dicta of the Family Court in R v M (1993) FLC-80233 that "the fact of parenthood does not establish a presumption in favour of the natural parent nor generate a preferential position in favour of that parent from which the Court commences its decision-making process."  His Honour preferred and approved the following dicta of Latham CJ in Storie v Storie (1945) 80 CLR 597 at 603:
"Prima facie the welfare of a young child demands that a parent who is in a position, not only to exercise parental rights, but also to perform parental duties, should have the custody of the child as against any stranger.  The fact that a stranger can also provide a good (or even, I should say, a better) home is in such circumstances an element of only slight, if any, weight."
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A parent is entitled to be given details of a child's whereabouts under an IAO unless the Court or bail justice making the order directs that those details be withheld [s.265(1)].  Section 265(2) provides that such direction may only be given if the Court or bail justice is of the opinion that the direction is in the best interests of the child.

While it is understandable that a fostercare agency may prefer that the addresses of their fostercarers are never disclosed, that is not the law.  A judicial officer cannot order that details of a child's placement be withheld from the parents unless he or she is satisfied that it is the best interests of the child, not the best interests of the carer or agency, to do so.
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In determining IAO applications the Court must have regard, where relevant, to the principles in–
· s.10 – the ‘best interests’ principle; and
· ss.13-14 – additional decision-making principles for Aboriginal children.

To the extent that the principles in s.10 of the CYFA are identical or similar to those in s.87(1) of the CYPA, the previous case law remains relevant.

The case of JP v Department of Human Services [Supreme Court of Victoria, unreported, 27/02/1997] is an illustration of the judicial balancing of risks and rights which is so often required in IAO decisions.  Within hours of being born by caesarean section the child was removed from her mother's care and placed at another hospital after a bedside interim accommodation order hearing.  The relationship between the mother, whose 2 younger children had been removed shortly after birth, and the Department was a difficult one.  Cummins J. categorized the "critical question" as "risk to the child" [p.4].  The Department's case was that there was "a real and present risk to the child if there [was] any physical contact" with the mother.  In allowing the appeal and making a new IAO, his Honour granted the mother contact to the child “for breastfeeding and incidental purposes in the immediate presence of a nurse or other professional of the hospital" [p.6], unless the professional "considered it inappropriate at the time" [p.7].  Underpinning the decision was the following dicta:
"[I]t is a profoundly important right of a mother to be with a new born child and if the child's safety, which is the paramount concern, is satisfactorily cared for, that profound right should not be denied.  Further, there are significant physical, biological and emotional considerations which go to the benefit of both mother and child by such [contact]." [p.8]

On the first page of his order in the "Children of God" case, JA v MM [Supreme Court of Victoria, unreported, 21/05/1992], Gray J. described the fundamental test for determining placement on an IAO as "the question of whether the risks to the children's welfare outweighed the obvious prima facie desirability that they should remain at liberty and in the custody of their parents."

In [P] v RM & Ors [2004] VSC 14 a protective intervener – concerned about the risk to the physical and mental wellbeing of girls aged 8 & 6 following a number of potentially traumatic events which had occurred in their presence, including "a nasty physical confrontation" between the girls' mother and the police and "a screaming match" between the mother, her partner and neighbours in which a number of threats were made by the mother, including threats to use firearms – had apprehended the girls and sought an interim accommodation order to a community service placement.  A bail justice had refused the application and ordered that the children be returned to their mother overnight.  In a submissions contest at the Children's Court at Melbourne on the next day Heffey M also made an IAO to the mother.  On appeal to the Supreme Court Gillard J was satisfied that "a different interim order should not be made".  In so determining, His Honour expressed the appropriate test at [32] in a clear and simple form focussing on the interests of the child [emphasis added] and hence applying the test which has subsequently been enshrined in the CYFA:
"Whether or not a court should make an [interim accommodation] order is a question of discretion.  The statutory provisions are silent as to the relevant matters that should be taken into account and do not state any test that must be satisfied.  In my opinion, when one considers the provisions of the Act and its purposes, a suitable test is that an interim accommodation order should be granted where it is in the interests of the child to make such an order.  It is wide and flexible.  It ensures the interests of the child are protected and it also permits the making of an order which is appropriate in all the circumstances.  Of course, risk of harm is relevant to consider and determine.  But in my view it is not a question of saying that the order can only be made if there is an unacceptable risk of harm to the child.  All the circumstances must be looked at.  An order must be made if it is in the interests of the child, and the form of order should give effect to those interests.  In determining the type of order that should be made the Court is obliged to consider the provisions of s.74 [of the CYPA]."
It is clear from his reasons at [36] that in determining the interests of the children, His Honour engaged in a judicial balancing process and gave significant weight to the protection inherent in the setting of appropriate conditions:
"In my opinion, it is in the interests of the children to remain with the mother.  I do not accept they are in any danger.  To remove them from their mother would be extremely upsetting to them.  In reaching that conclusion, I gain considerable comfort from the imposition of conditions upon the mother.  I emphasise that if she was to breach any of these conditions, the probabilities are indeed extremely high that the children will be taken from her."

In DOHS v W [Children's Court of Victoria, unreported, 20/04/2004], Judge Coate noted at p.3 that in the first of the above quotations from [P] v RM & Ors [2004] VSC 14, Gillard J was "largely referring to the consideration of the criteria for the making of an IAO".  Her Honour continued at pp.3-5 [emphasis added]:
"However, at the point in that passage at which His Honour refers to the form of the order he states that the order should give effect to the interests of the child.  At [17] His Honour states:
'In deciding what to do on an application for an interim accommodation order, the well being of the child and any risk to the physical or mental well being of the child are matters of substance which must be carefully considered and determined.  It is the immediacy and gravity of any risk of harm which is important on such an application.  Is there an unacceptable risk if the children are left with the mother?  Is there the likelihood of some harm?'  [Bold emphasis added].’”

In DOHS v W her Honour added at p.5 that if s.87(1)(j) of the CYPA does apply at the IAO stage, the assessment of unacceptable risk of harm is to be made at the time at which the question is before the court for consideration, not at the time DOHS made its decision to commence proceedings or at the commencement of the proceedings.  And at p.6 Her Honour, while noting that "family" is not defined in the CYPA, saw no reason to read down "family" in such a way as to exclude a non-custodial parent.  Both of these issues have been clarified by s.10(3)(g) of the CYFA.

See paragraph 5.10.4 for other cases involving the test for determining whether a child is at “unacceptable risk of harm” in the care of a parent, in particular the detailed analysis of s.10(3)(g) in the judgment of Elliott J in DOHS v DR [2013] VSC 579 at [59]-[63].
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An IAO may include any conditions, including conditions relating to the contact of a parent or other person to the child, that the Court or bail justice considers should be included in the interests of the child: ss.263(7) & 263(8).  Many of the Family Division standard conditions will also be relevant to interim accommodation orders, at least to such orders made by the Court. 

In Dr John Patterson v KS & A Magistrate of the Children's Court [Supreme Court of Victoria, unreported, 29/06/1993] a Children's Court magistrate had ordered the Department to prepare an additional report, including a report as to the paternity of the child by use of blood samples, the Department to pay the costs of such testing if necessary. Harper J set aside the magistrate’s order, holding that the Court could not compel the Department to prepare an additional report under s.50 of the Children and Young Persons Act 1989 [CYPA] if the Department is not in a position to prepare the report from the resources directly within its command and where the additional report would need to be contracted out to some appropriate person with the necessary expertise. See section 5.24.6 below. From time to time the Department has cited Patterson’s Case as authority for the proposition that the Court cannot include a condition on an IAO which compels the Department to provide and pay, directly or indirectly, for services which the Department cannot provide from its own resources.
Further, in George v Children’s Court of NSW & Ors (2003) 31 Fam LR 218; [2003] NSWCA 389 the Supreme Court of NSW (Court of Appeal) held that the NSW Children’s Court did not have power, either express or implied, to order the NSW child protection authority to pay rail/bus fares and reasonable accommodation expenses in order to facilitate period contact between a child who had been placed on a wardship order and his parents.

However, the writer doubts whether either of the above cases is now good law in Victoria given the ‘best interests’ principles contained in s.10 of the CYFA which require both the Court [s.8(1)] and the Secretary [s.8(2)] to treat the best interests of the child as paramount. There were no such paramountcy principles set out in the CYPA except in ss.87(1)(aa) & 87(1A) which were expressed to apply to findings or orders made on a protection application or an irreconcilable difference application and to be limited to the need to protect children from harm, to protect their rights and to promote their welfare.

In DOHS v Ms H [ChCV, 25/06/2009] – in making a condition on an IAO that if the mother did not maintain the home at an acceptable standard of cleanliness the Department was to assist her in doing so – Ehrlich M discussed the limitations on the Court’s power to impose conditions on IAOs and distinguished the case of Dr John Patterson v KS & A Magistrate of the Children's Court.
Further, in two more recent relevant cases under the CYFA judicial support has been given to the proposition that it is within the power of the Children’s Court in an appropriate case to impose a condition on an IAO which compelled the Department to provide and pay for services in the best interests of a subject child. See:
· Secretary of the Department of Families, Fairness and Housing v AM (a pseudonym) [2023] VSC 291 at [86] where Ginnane J said [emphasis added]:
“It was also contended that the quality of the accommodation and services that would be provided to the mother and children were vague. I consider that the mother must have liberty to apply to the Children’s Court if appropriate services and living standards are not arranged by the Secretary.”
· Weiren v The Secretary to the Department of Families, Fairness & Housing [2023] VSC 553 where Gray J said in his concluding paragraph at [168] [emphasis added]:
“In addition, I reiterate that the Department should offer services to the Mother and the Maternal Grandmother to assist in the decluttering of the Maternal Grandmother’s living room.  The conditions of the interim accommodation order already require the Mother to accept support services as agreed with the Department, so I will not impose a specific condition in this regard.”

In ZD v DHHS [2017] VSC 806 Osborn J dismissed an appeal against the decision of a magistrate of the Children’s Court to include on IAOs a condition allowing for three children aged 5, 3 & 2 placed in foster care to be immunised against measles.  Such immunisation was also a condition precedent to the two younger children being able to attend child care.  Osborn J held at [11]:
“In summary:
(a) the plain meaning of the relevant provision is that the Court is given a wide discretion governed by the overriding principle of the best interests of the child;
(b) that principle reflects the paramount consideration under the Act: see s.10(1);
(c) limitations imposed by the Act upon the Secretary’s administrative powers [see e.g. s.175A(2)] cannot found an implication concerning the powers of the Children’s Court;
(d) the interim nature of the order does not prevent the imposition of a condition of the type in issue;
(e) such condition related directly to the circumstances of the accommodation of the children;
(f) the condition is valid;
(g) the action proposed pursuant to the condition is authorised in any event by other conditions of the IAO;
(h) where the intention of the provision is clear there is no scope for the Charter of Human Rights and Responsibilities Act 2006 (‘the Charter’) to affect its construction, but in any event, properly understood, the provisions of the Charter support the above conclusions.”

His Honour also held:
[59]-[60] “The condition in issue goes to the health and welfare of the children whilst in that [foster care] placement.  It also goes directly to factors affecting the capacity of the foster parents to utilise child care facilities and to care for the older child who is subject to being sent home from school in the event of any perceived threat that he may contract measles or other diseases against which vaccination guards.  All of these matters support the view that the condition is one directly and reasonably relating to the basis on which the children are accommodated during the IAO.”
[64]-[65] “[T]he power to impose conditions is constrained by the purpose of an IAO and the terms in which it is granted.  But…I am not persuaded the condition in the present case goes beyond the purpose of seeking to ensure the best interests of the children during the operation of the IAOs by reference to a consideration which bears directly on the capacity to accommodate the children safely and appropriately.”

The appellant mother had argued that the relevant power under s.263(7) to include conditions on an IAO was not broad enough to include a condition which would impact on parental responsibility with respect to major long-term issues referred to in ss.175A-C of the CYFA.  One such ‘major long-term issue’ is defined in s.3 as “an issue about the care, wellbeing and development of the child that is of a long-term nature [including] an issue of that nature about the child’s health”.  Osborn J rejected this argument on the basis of the plain words and context of s.263(7) and the purpose and objectives of the CYFA.  His Honour held at [71]-[79]:
· [71]: The plain words of s.263(7) extend to ‘any’ conditions that the Court considers should be included in the best interests of the child; the word ‘any’ should be given full force and effect: Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355, 381-2 [69]-[71] and the cases there cited.
· [72]: The CYFA distinguishes from the outset between the making of administrative decisions by the Secretary and decision-making by the Court; as the Secretary submitted, because the powers of each are distinct, no implication can be drawn from the Secretary’s powers with respect to the extent of the Court’s powers.
· [73]: The fact that the power of the Secretary under an IAO to give directions with respect to day-to-day decisions is expressly conditioned by reference to the notion of major long-term issues [see e.g. s.175A(2)] whereas the relevant power of the Court is not expressed to be so conditioned supports the view that the Court’s power is relevantly unconstrained.
· [74]: The plain intention of s.263(7) is to give the child’s best interests primacy over other considerations in fixing conditions included in an IAO.  There is no reason to conclude that the notion of best interests under s.263(7) is narrower than that provided for in s.10.  When the CYFA is read as a whole, it is plain that it is not.
· [75]-[76]: The notion of best interests is specifically required by s.10(3)(n) of the CYFA to include considerations of the desirability of the child being supported to gain access to appropriate health services.  This provision reflects article 24 of the United Nations Convention on the Rights of the Child which requires state parties to recognize the right of a child to the enjoyment of the highest attainable standard of health.
· [77]-[79]: The core objective of best interests “is itself also conditioned by notions of proportionality and the need to have regard to the relationship between parent and child”, noting that ss.10(3)(a) & 10(3)(b) of the CYFA address the importance of the family unit.  However, “the overriding consideration of the child’s best interests will itself limit parental power to control decisions with respect to the appropriateness of medical procedures: Secretary for the Department of Health and Community Services v JWB (‘Marion’s Case’) (1992) 175 CLR 218, 240 (Mason CJ, Dawson, Toohey & Gaudron JJ).”  Further, the exercise of the power to impose conditions in the best interests of the child is subject to appeal on the merits to the Supreme Court, which is itself the repository of the parens patriae power to make orders with respect to medical treatment in the best interests of a child and contrary to the wishes of a parent: Secretary to the Department of Human Services v Sanding [2011] VSC 42 [12]; Re Beth [2013] VSC 189 [115]-[127].

At [80] Osborn J warned that the construction question raised in ZD v DHHS “should not be viewed entirely through the prism of the immunisation issue which triggered the present proceeding”.  His Honour continued:
[80] “[T]he circumstances which provide the basis for an IAO may be an application based upon the fact that a child is in need because a parent refuses to allow medical treatment.  In turn, the magistrate has, amongst other options, the power to place a child on an IAO in a hospital or with a disability provider or within the care of persons other than the child’s parents.  It would be anomalous if the magistrate could not impose conditions facilitating medical treatment as part of an integrated order in circumstances which arise out of health issues (including those resulting from a failure by parents to give consent to treatment) particularly where the magistrate orders a placement which is intended to provide for medical treatment.
[81] Likewise, it is very difficult to attribute an intention to the legislation to limit the power of a magistrate to provide for treatment during the term of an IAO by reference to decisions with respect to major long-term issues.  Obvious difficulty would arise with respect to decisions relating to children suffering from severe chronic illnesses such as Type 1 diabetes, epilepsy, neurological conditions affecting movement, kidney or liver disease.  The long-term well-being and development of the child may require recurrent appropriate decision-making in such cases.  It cannot sensibly be the intention of the legislation that the magistrate’s power to impose conditions with respect to the safe accommodation of a child suffering from such conditions is limited by the application of the suggested criteria.”

Discussing the interim nature of an IAO Osborn J made the following points at [84]-[86]:
[84] “It is true that an IAO is by definition preliminary in nature, but that does not logically of itself mean that a requirement to resolve issues with long-term consequence may not arise during its currency.  After all, a child may be in need within the terms of the statute, precisely because of a risk to health or development.
[85] Moreover, there is no relevant statutory time limit upon the length of the term of an IAO and there is a power for its ongoing extension so that the IAO may last for some material period of time.
[86] The fact that the IAO is an interim order only is a factor which might logically bear upon the exercise of the Magistrate’s discretion in a particular case, but it does not give rise to a necessary implication that the range of conditions which may be imposed in the best interests of a child will necessarily be confined to matters having short-term consequences only.”
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· An IAO made by a bail justice only remains in force until the application is heard by the Court on the next working day, i.e. the next day on which the offices of the Court are open [ss.3 & 264(3)].
· There is no limit to the duration of an IAO made by the Court which is of type (a) {child release}, (b) {placement with parent}, (c) {suitable person} or (d) {out of home care} [s.264(1)].
· An IAO made by the Court which is of type (e) {secure welfare}, (f) {declared hospital} or (g) {declared parent and baby unit} remains in force for a period of not more than 21 days beginning on the day on which the order is made [s.264(2)].  The use of the words “beginning on the day on which the order is made” – read in conjunction with s.44(1) of the Interpretation of Legislation Act 1984 (Vic) [No.10096] – means that in the calculation of the 21 day period the first day of the IAO is not counted even though the IAO commences on that day.
· Despite the above, an IAO made by the Court in a case where an application for conciliation counselling is lodged with the Secretary only remains in force until an irreconcilable difference application has been made to the Court or for 21 days (beginning on the day on which the order is made), whichever is the shorter [s.264(4)].
Note: In the unlikely event that–
· a child is placed on an IAO of type (e) {secure welfare}, (f) {declared hospital} or (g) {declared parent and baby unit} or is placed on an IAO of any type in a case where an application for conciliation counselling is lodged with the Secretary [s.262(1)(e)]; and
· the parties agree on an adjournment for more than 21 days-
the case will be re-listed on 22nd day for what is colloquially described as a 'rollover', i.e. a mention in which the IAO is extended to a further date with only a Department representative present.
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Sections 267(1) & 267(2) of the CYFA provide that on application by a protective intervener the Court may extend the order–
· in the case of an IAO of type (a) or type (b), for a further period of any length if satisfied that it is in the best interests of the child to do so;
· in the case of an IAO of type (c), (d), (f) or (g), for a further period of up to 21 days beginning on the day on which the IAO is extended if satisfied that it is in the best interests of the child to do so;
· in the case of an IAO of type (e) which has not previously been extended, for one further period of up to 21 days beginning on the day on which the original IAO is extended if satisfied that exceptional circumstances exist which justify the extension.
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IAOs are very common orders.  State-wide statistics are as follows:
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	4147
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	6478
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	MADE
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	15405
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*Due to changes in the Court’s recording system variations of IAOs are now included as IAO’s made rather than IAOs extended.

Until 31/12/2010 there was a legislative prohibition on making an IAO whose duration was greater than 21 days in any case in which a child was placed out of parental care.  This, in turn, led to a large number of extensions of IAOs in ‘rollover’ hearings.  The removal of the 21 day maximum for most IAOs subsequently led for some time to a significant reduction in the number of IAO extensions.
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Most initial applications for IAOs occur in circumstances where a child has been placed in emergency care by a protective intervener either with or without a warrant issued under Chapter 4 of the CYFA.  An application for an IAO in relation to a child placed in emergency care must be made:
· as soon as practicable to the Court and in any event within one working day after the child was placed into emergency care[s.242(2)]; but
· unless the child is brought before the Court within 24 hours after being placed in emergency care, as soon as possible within that period of 24 hours to a bail justice [s.242(3)].

Whether or not an application for an IAO has already been heard by a bail justice, if an application for an IAO is made to the Court at a time when the Court is able to deal with it, the Court will hear the application on the same day.  The cut-off time for arrival at the registry of Melbourne Children's Court, Moorabbin Justice Centre and Broadmeadows Children’s Court is 1.00pm on any working day with the exception of secure welfare related placements which may be filed up until 2pm.  Further, any submissions contest arising out of the filing of any such application must be in a position to proceed by 3pm.  See Practice Directions 5/2013, 6/2014 & 6/2015.  Lest this be the source of ill-informed criticism, it is important to understand that the reason for fixing 1.00pm is that experience shows that the parties in such cases are unlikely to be ready to commence within two hours of the application being made to the registry and thus it is not uncommon for IAO contests to finish after 5.00pm.

If any of the parties wish to contest the Department's proposal for an IAO and/or associated conditions, the Court will hear an IAO contest forthwith or within a very short period.  Usually this is by submissions from the parties or their legal representatives rather than by the hearing of evidence.  The lawful justification for a submissions contest in such circumstances appears from the following dicta of Beach J in G v H [No 2] [Supreme Court of Victoria, unreported, 10/08/1994]:
"[I]f a magistrate had a Protection Application before him which he was then unable to hear because of the unavailability of sufficient court time, or other sound reason, and it was necessary in the interests of children the subject of the application that he make an Interim Accommodation Order as a matter of urgency, that order to run for a short period of time until the magistrate could hear the protection application or a full contested Interim Accommodation Application, then it was no denial of natural justice to the parties to make an Interim Accommodation Order which could, perhaps, be described as a holding order, without hearing evidence in relation to the matter, but simply relying on the submissions of practitioners for the parties". [p.9]
"If a magistrate makes as a matter of some urgency an Interim Accommodation Order in what is clearly a contested case, it is not essential the matter come back for a full hearing within a matter of hours of the making of the original order, but it should come back before the magistrate or some other magistrate within a reasonable time to enable the matter to be fully investigated." [p.10]

Consistent with his Honour's dicta, the general practice at Melbourne Children's Court, Moorabbin Justice Centre and Broadmeadows Children’s Court is for time to be reserved on a later date for an IAO contest by evidence if any of the parties so requests.  Though expressing substantial reservations about some aspects of submissions contents, Ashley J has reluctantly approved it in urgent circumstances: see The Secretary DOHS v R & Anor [2003] VSC 172 at [11]:
"It could not be thought, in my opinion, that it was desirable for the learned Magistrate to determine the application simply in reliance upon unrecorded submissions from the Bar table.  That is so despite s.82(1) of the [CYPA, now s.215 of the CYFA].  Nonetheless, it must be recognised that in urgent circumstances a course may be followed which is far from ideal; though having said that, the problems when an appeal is brought from an Order made in such circumstances become very considerable."
In light of this dicta all submissions contests at all Children's Courts are now recorded. In [P] v RM & Ors [2004] VSC 14 Gillard J, while agreeing with Ashley J that the procedure was "unusual", said at [19]: "I do not for one minute criticize it as being an inappropriate procedure."  See also CJ v Department of Human Services [2004] VSC 317 at [10]-[11] per Habersberger J; DOHS v SM [2006] VSC 129 at [4] per Hansen J; DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [119]-[126] per Bell J; DOHS v Children’s Court of Victoria & Ors [2012] VSC 422 at [22]-[27] per Dixon J.  See also the discussion in section 4.8.3 in relation to submissions contests in cases other than IAOs.

Section 10(2) of the CYFA provides that when determining whether a decision or action is in the best interests of the child, the need to protect the child from harm, to protect his or her rights and to promote his or her development…must always be considered.”  In the urgent circumstances in which submissions contests are inevitably heard, the Children’s Court is very rarely in a position immediately to hear evidence from parties and allow it to be tested by other parties.  Accordingly, in order to maximise the safety of the subject child, the Court generally accepts the Department’s case ‘at its highest’.  In Secretary to DHHS v Children’s Court of Victoria, Rosa Darcy (A Pseudonym) & Walter Ronny (A Psuedonym) [2018] VSC 183 at [16]-[17] Zammit J discussed what this means and at [32] summarized the relevant test of ‘unacceptable risk’ for submissions contests:
[16] “[I]t is convenient to say something about the procedural requirement that this Court accept the Secretary’s case ‘at its highest’, as this phrase is commonly used in the Children’s Court.  Some guidance as to what this means is offered by the observations of Magistrate Power in the matter of Re AS (unreported, Children’s Court of Victoria, 05/06/2012); see also Secretary, DHS v Children’s Court of Victoria [2012] VSC 422 [19]-[25] (Dixon J).  That too was a ‘submissions hearing’ in relation to a contested application for an interim accommodation order.  As his Honour explained it in the course of oral argument:
‘[I]t isn’t really a question of automatically and blindly taking the Department’s case at its highest.  It has to be subjected to some scrutiny but where we’ve got factual assertions, and where you’ve got the Department making a factual assertion which if true would put the child at risk of harm, and where you’ve got a parent denying the basis of that factual assessment, in those circumstances it seems to me that s.10(2) does require the Court to act on the basis of the Department’s factual allegations unless they are allegations which ought on their face be given very little weight.
I think that you’re right at one level in saying that the rule of thumb is that in submissions contests the Department’s case has to be taken at its highest but it really does need to be explained that the Court is not obliged to give weight to something which the Court considers to be not deserving of weight (at [14]-[15]).’
[17] The following passages from his Honour’s ruling are also illuminating:
‘The Court must – as part of its decision-making process – analyse what weight is to be given to allegations and counter-allegations.  However, in the absence of sworn evidence it is not possible for the Court to disregard factual allegations made by the Department which appear on their face to be rational…
So in this situation where the welfare of a child is at stake, a rational assertion by the Department about a fact which raises issues of child protection must be accepted by the Court…
In submissions contests this is not usually a major issue, because usually there is a sub-stratum of facts that are not really disputed and it is a question of deciding which opinion based on those common facts is in the best interests of the child.  However, this case is different.  Here there are serious allegations made by the police…and there are denials or explanations given by [the father of the child].  So on the balance of probabilities, if that is a test I can appropriately apply in submissions contests, I prefer the Department’s factual case insofar as there is a dispute between some elements of it and the father’s factual case (at [21]-[23]).’”
[32] “For the purposes of s.10(3)(g) the Court is ‘required to assess, in the particular circumstances of the case, the likelihood of the conduct in question occurring in the future, together with the nature and extent of any risks of harm to the child associated with the conduct in the event it were to occur”: DOHS v DR [2013] VSC 579 at [61].  And…in making this assessment as to ‘risk’ it is not necessary for the Secretary to actually prove the allegations with cogent evidence.  The Court is required to accept the evidence ‘at its highest’ in the manner set out in [16] above.  And where there is a conflict – unless other evidence refutes that evidence on the balance of probabilities – the Court must prefer the evidence of the Secretary: see [17] above.”

The facts in the case of Weiren v The Secretary to the Department of Families, Fairness & Housing [2023] VSC 553 are not uncommon, the judgment being of general interest primarily for the analysis of the relevant law by Gray J, including:
· the main purpose of an IAO and the governing criteria for making an IAO;
· the procedure and principles applying to a Supreme Court IAO appeal and to the making of an IAO by a court generally; and
· the weight to be accorded in submissions contests to the DFFH’s case.

THE FACTS OF THE CASE AND THE OUTCOME OF THE APPEAL

Mr Weiren & Ms Brooks (both pseudonyms) are the parents of 4 children: C1, C2 & C4 are daughters aged 16, 10 & 1 and C3 is a son aged 3.  On 24/11/2022 DFFH had placed the children into emergency care (with the mother at the maternal grandmother’s home) and had issued a protection application for each on the grounds in ss.162(1)(c) & 162(1)(e) CYFA based on allegations of “a significant pattern and history of family violence perpetrated by the Father towards the Mother and the children, including physical, verbal, psychological and financial abuse, and coercion and control”.

After a submissions contest on the following day a magistrate placed each of the children on an IAO in the care of the mother with conditions including that:
· the father not live or have contact with the child other than court ordered contact; and
· the father may have contact with C1 & C2 once per week subject to their wishes and with C3 & C4 twice per week, all such contact to be supervised by DFFH or its nominee unless it assessed that supervision was not necessary.

The protection applications were subsequently adjourned a number of times and the initial IAOs were extended and varied – and in the case of C1 also replaced by new IAOs – on various occasions, including:
· on 11/01/2023 at her wish C1 was placed on a new IAO in the care of the maternal grandmother [MGM];
· on 20/06/2023 the IAOs for C2, C3 & C4 were varied and a condition was added requiring the mother to live with the MGM unless assessed otherwise by DFFH;
· on 17/07/2023 the IAOs for C2, C3 & C4 were extended and C1 was placed on a new IAO in the care of the mother.

The father’s appeal initially raised 8 grounds which Gray J at [3] grouped into 3 themes:
· The children are not in need of protection on the grounds of past significant harm or likely future significant harm as alleged by the Secretary.
· It is the Department’s interventions that are harmful to the children.
· The Secretary and Children’s Court have breached certain provisions of the CYFA.

At the hearing of the appeal the father made submissions about two additional matters which Gray J ultimately treated as part of the appeal:
· The Maternal Great Uncle posed a risk to the children as he had previously sexually abused C1.
· The father disputed the suitability of the [MGM] as a host for the children, including by submitting that her home is not an appropriate place for them to reside.

Gray J allowed the father’s appeal, albeit only on the one additional ground that related to the risk to the children posed by the Maternal Great Uncle.  Noting at [49(f)] that DFFH had received a report of C1’s “disclosure in August 2021 of repeated sexual abuse by the Maternal Great Uncle that occurred in 2016”, his Honour said at [161]:

“I propose to set aside the [IAOs] in respect of each of the children, and to make them afresh, including a condition to the following effect: The child’s Maternal Great Uncle, [name], is not to be permitted entry into the [MGM’s] home, or any other place frequented by the child.”

In rejecting the father’s submission that the children are not in need of protection on the grounds of past significant harm or likely future significant harm as alleged by the Secretary, Gray J said at [141]:

“I am not satisfied that it would be appropriate for the Father to be residing with the children until the Father has progressed in gaining insight about the effects of his claimed aggressive behaviour on his children. I do not think that the Children’s Court was mistaken in making interim accommodation orders that had the effect of preventing the Father from living with the children or having unregulated contact with them…The material relied upon by the Secretary establishes a rational and probative basis for thinking that the children would face psychological and emotional harm as a result of continued aggressive behaviours of the Father, were he to be residing with them, given his currently limited insight into the effect of his reported behaviours. It is to be hoped that his level or insight will change in the future, and that this may perhaps happen in the near future. But for the present, the balance of risk is such that conditions preventing the Father from living or having unregulated contact with the children are required, in my view.”

In respect of the contact conditions on the IAOs Gray J placed at [162]-[164] significant weight on the wishes of C1 & C2.  His Honour continued at [165]-[166]:

“In other respects, the conditions that apply to the [IAOs] to be made for the four children should be the same, with the intent that they will for the time being continue to reside at the [MGM’s] home in the care of the Mother. This will ensure that the siblings remain together and that the greatest degree of continuity in their living arrangements that is possible at present will be achieved. It is to be hoped that the Father will continue to engage in behaviour management programs and gain insight into the effect of his behaviour, allowing progressively greater involvement in his children’s lives in future iterations of the orders.  In all other respects, the conditions applying to the [IAOs] for each of the children should be as consistent as possible.”

His Honour concluded at [168] with an interesting observation which may provide food for thought for anyone asserting that a court cannot compel DFFH to expend money if it is the best interests of the subject child to do so:

“I reiterate that the Department should offer services to the Mother and the [MGM] to assist in the decluttering of the [MGM’s] living room. The conditions of the interim accommodation order already require the Mother to accept support services as agreed with the Department, so I will not impose a specific condition in this regard.”

PROCEDURE & PRINCIPLES APPLYING TO A SUPREME COURT IAO APPEAL
ARE THE SAME AS APPLY IN THE CHILDREN’S COURT

Gray J held at [41]-[42] that an IAO appeal in the Supreme Court is, as a matter of implication, to be governed by the same rules as to evidence and standard of proof as applies to the making of IAOs in the Family Division of the Children’s Court (emphasis added):

[41] “Part 4 of the Supreme Court (General Civil Procedure) Rules 2015 includes provisions relating to appeals under s 271 of the Act: see Rules rr 58.17–58.21.  However, there is no specific rule addressing the manner in which the appeal is to proceed. In these circumstances, as a matter of implication, the appeal is to be governed by the same rules as to evidence and standard of proof as applied to the making of the interim accommodation orders in the Family Division of the Children’s Court. In this regard, I note that s 215(1)(d) of the Act allows the Family Division to ‘inform itself on a matter in such matter as it thinks fit, despite any rules of evidence to the contrary’. Section 215A of the Act provides that the standard of proof ‘of any fact’ in an application under the Act in the Family Division of the Children’s Court is ‘the balance of probabilities’. However, as explained in the next paragraph below, there is an established line of authority that an application for an interim accommodation order may be determined without making findings of fact, and that it is likewise unnecessary, and may be inappropriate, to do so on appeal.

[42] In 2014, the principles applicable to an appeal uinder s 271 of the Act were distilled by Macaulay J in Secretary to the Department of Human Services v Children’s Court of Victoria [2014] VSC 609, [23]-[24], in a passage that has since often been cited with approval by other Judges of this Court (emphasis added):
· an appeal under s.271 (like its predecessor) is in the nature of a re-hearing on the material before the magistrate and any on any other relevant material placed before the court hearing the appeal;
· for an appeal to succeed, it is not necessary for the Supreme Court to identify any error in the decision made by the magistrate – that is, a view may be taken that the decision of the magistrate was open, but nonetheless the Supreme Court thinks that a different order should have been made;
· although the view of an experienced Children’s Court magistrate should be afforded respect, and weight given to it, nevertheless it is ultimately the appellant court’s responsibility to form its view on all the relevant facts and circumstances;
· although a child is only to be removed from the care of a parent if there is an unacceptable risk of harm, the existence of an unacceptable risk of harm is not the only matter to be considered – all the circumstances relevant to the paramount interests of the child must be considered;
· when considering, on an appeal concerning an IAO, whether there is an unacceptable risk of harm, it is neither necessary nor usually appropriate for a court to attempt to make findings of fact about events of past alleged harm; and
· analogously to hearings for interlocutory injunctions, the court is to weigh the evidence concerning the conduct in question, consider the likelihood of it occurring in the future, consider the nature and extent of the risk of harm to the child associated with the conduct were it to occur or re-occur, and consider whether that risk is unacceptable having regard to the paramount interests of the child.”

See also section 5.11.16 below.  Gray J reiterated and elaborated on the 5th dot-point of Macaulay J, saying at [112]-[116] (emphasis added):

[112] “As explained by reference to the distillation of principles in paragraph 42 above, on an appeal of this kind it is unnecessary, and may be inappropriate, to make final findings of fact. On an application for an interim accommodation order, the Secretary is not required to prove the allegations and nor is the Court required to make findings about disputed facts. Neither the Children’s Court, nor the Supreme Court on appeal, is required to be satisfied of the proof of facts on the balance of probabilities.  Ultimately, these matters may be the subject of a contested hearing in the Children’s Court for the protection orders sought by the Secretary, in which the evidence will be able to be fully tested. At this stage, however, the exercise performed by both courts is one of evaluation of risks raised on the face of rationally probative material, having regard to the best interests of the children.

[113] In this appeal, it would be inappropriate to make findings about whether or not the children have been harmed, because the accounts recorded in the affidavit material of aggressive behaviour and violence by the Father against the Mother or children have not been tested. It is also unnecessary to do so, because the task before me is one of evaluation of risk, as to whether there is a rational and probative basis for thinking that the children would be at risk of harm, and (if so) how accommodation arrangements should best mitigate that risk.

[114] Adopting this approach, I consider that there is considerable information contained in that affidavit material relied upon by the Secretary, as summarised earlier in these reasons, that furnishes a rational and probative foundation for the Secretary’s claims that the children are ‘in need of protection’ on at least one of the grounds the Secretary relies upon — that is, s 162(1)(e). Without making any findings, I consider that the material includes information, that cannot be dismissed as irrational or irrelevant, indicating that the Father has on multiple occasions been verbally aggressive, and at times physically aggressive, toward the Mother in the presence of the children, such as to expose the children to emotional and psychological harm.

[115] There are also claims that on some occasions the Father has been verbally aggressive to [C1] and [C2].  There are claims that he may perhaps have kicked [C3] in 2021, and may perhaps have knocked [C4] over in June 2023 while dragging the Mother along the floor.  It is not clear to me that there is any report that ‘significant’ harm from a physical injury has ever been caused to one of the children.  This provides some support to the appellants’ ground that the Secretary should not have ticked the box for ‘significant harm resulting from physical injury’ on the protection application forms.  In light of the lack of clarity that there is any claim that the Father has caused significant harm from a physical injury to any of the children, the Secretary’s reliance on s 162(1)(c) in support of her protection applications may ultimately prove to be displaced. However, s 162(1)(c) is not confined to circumstances in which significant injury has occurred in the past.  Even if there has not been a significant injury in the past, the Secretary still has a basis to claim that it is ‘likely’ that a significant injury might be caused in the future. In this context, the Children’s Court may make a finding that significant injury is ‘likely’ even if it is not more likely than not on the balance of probabilities: s.162(3)(a) CYFA.

[116] Howsoever that may be, there are allegations against the Father that do provide a rational and probative basis for thinking that the children would be exposed to the risk of emotional and psychological harm, meeting the description in s 162(1)(e) of the Act, if the Father were to reside with them at present, because of the risk that he would repeat some of the more distressing aspects of his past behaviour.”

THE WEIGHT TO BE ACCORDED IN SUBMISSIONS CONTESTS TO THE DFFH’S CASE

At [45]-[47] Gray J also discussed the ‘submissions contest’ procedure and the weight to be given to the Department’s case in a submissions contest:

[45] “For many years, applications for interim accommodation orders in the Family Division of the Children’s Court have been conducted and determined by a procedure, well adapted for urgent applications for interim relief, known in that court as a ‘submissions contest’. Gillard J in [P v RM] described the procedure as one ‘whereby the application is determined on assertions and submissions made by the parties present at the hearing’, with the general rule ‘that sworn evidence is not placed before the court’: [P] v RM [2004] VSC 14, [19]. See also Secretary to the Department of Human Services v Sanding [2011] VSC 42, [1], and recent judgments of this Court in MMM v Secretary to the Department of Families, Fairness and Housing [2023] VSC 354, [11] and DFFH v AM, [5].  The adoption of this procedure has occasionally been said to involve the principle that both at first instance and on appeal the courts should accept the Secretary’s case ‘at its highest’, subject to certain qualifications. Zammit J (as her Honour Incerti J then was) in Secretary to the Department of Health & Human Services v Children’s Court of Victoria [2018] VSC 183, [16]-[17] considered this principle, referring with approval to the remarks of Magistrate Power in Re AS (Unreported, Children’s Court of Victoria, 5 June 2012), [14], [15], [21], [23] including the following:

‘[I]t isn’t really a question of automatically and blindly taking the Department’s case at its highest. It has to be subjected to some scrutiny but where we’ve got factual assertions, and where you’ve got the Department making a factual assertion which if true would put the child at risk of harm, and where you’ve got a parent denying the basis of that factual assessment, in those circumstances it seems to me that s 10(2) [CYFA] does require the Court to act on the basis of the Department’s factual allegations unless they are allegations which ought on their face be given very little weight.

I think that you’re right at one level in saying that the rule of thumb is that in submissions contests the Department’s case has to be taken at its highest but it really does need to be explained that the Court is not obliged to give weight to something which the Court considers to be not deserving of weight.
…
The Court must – as part of its decision-making process – analyse what weight is to be given to allegations and counter-allegations. However, in the absence of sworn evidence it is not possible for the Court to disregard factual allegations made by the Department which appear on their face to be rational.
…
So in this situation where the welfare of a child is at stake, a rational assertion by the Department about a fact raising issues of child protection must be accepted by the Court.’

[46] As can be seen from the above remarks, there are significant qualifications on the principle that the Secretary’s case should be ‘taken at its highest’. Recently, Gorton J doubted the usefulness of this expression, explaining in MMM v DFFH [2023] VSC 354 at [17]:

‘I do not accept that I am required to ‘prefer’ the Department’s evidence or to take it at its highest. I am required to assess it on its merits. But I do accept that an interim accommodation order may (and usually will) be made on the basis of a risk, not knowledge, that harm will eventuate, and there is no obligation on the Department to establish that harm will eventuate if the order is not made. In deciding whether there is an ‘unacceptable risk of harm’, the Court is required to assess, in broad terms, the likelihood of the harm being suffered in the future, together with the nature and extent of the potential damage to the child if the harm were to eventuate.’

[47] I do not think there is any substantive difference between the two approaches, provided the substantial qualifications identified by Incerti J are taken into account. I think it best, however, to avoid the notion of ‘taking the Secretary’s evidence at its highest’ in determining the appeal.”

In DOHS v W [Children's Court of Victoria, unreported, 20/04/2004], Judge Coate made it clear at p.1 that an order made after a submissions contest is not to be treated as establishing a status quo in favour of the successful party:
"'Submissions contests' are held in circumstances where a protection application by apprehension comes before the court without notice and a decision must be made about the urgent interim placement of a child pending the opportunity for a proper hearing. The unsatisfactory nature of judicial decision making is legendary in these 'submissions contests' held in urgent circumstances invariably late in the day and sometimes into the evening without any evidence to assist one but rather only assertion and counter-assertion from the bar table. For this reason, it is accepted that any decision of a previous court in such circumstances will not be relied upon to bolster a party’s position during a proper hearing on the evidence."
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Section 268 of the CYFA gives the Court power to vary the conditions attached to an interim accommodation order upon application [Forms 14 | 15]:
· by a child or parent who was not legally represented at the hearing of the application for the current IAO; or
· where new facts or circumstances have arisen since the making of the current IAO:
· by a child or parent; or
· by a protective intervener.
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If a protective intervener is satisfied on reasonable grounds that there has been a failure to comply with an interim accommodation order or any condition attached to it, he or she may initiate breach proceedings [Forms 16 | 17]: see ss.269(1) to 269(4) of the CYFA.  Such proceedings – which are not uncommon – may be initiated either by notice or by apprehension of the child, the same two mechanisms as for initiation of protection applications.

On the hearing of a breach application, s.269(7) empowers the Court or bail justice to do one of three things:
(a)	revoke the IAO and make another IAO;
(b)	refuse to revoke the IAO; or
(c)	if the original IAO has expired, make another IAO.

A new IAO made on breach is no longer restricted to the end date of the breached IAO: s.269 of the CYFA contains no equivalent of s.80(6) of the CYPA.

New s.269(8) provides that if the child is not required to appear before the Court on the hearing of a breach application – and the child will only be required to appear if the Court has ordered him or her to appear under s.216A or if the IAO is made on a therapeutic treatment application – the Court may hear and determine the application in the absence of the child.
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Section 270 of the CYFA gives the Court or a bail justice power to make a new IAO upon application [Forms 14 | 15]:
· by a child or parent if:
· he or she was not legally represented at the hearing of the application for the original IAO; or
· new facts and circumstances have arisen since the making of the IAO; or
· by a protective intervener if:
· new facts and circumstances have arisen since the making of the IAO; or
· the protective intervener is satisfied on reasonable grounds that the child is living in conditions which are unsatisfactory in terms of the safety and wellbeing of the child.
[bookmark: _Toc30661828][bookmark: _Toc30666516][bookmark: _Toc30666746][bookmark: _Toc30667921][bookmark: _Toc30669299][bookmark: _Toc30671515][bookmark: _Toc30674042][bookmark: _Toc30691264][bookmark: _Toc30691637][bookmark: _Toc30692017][bookmark: _Toc30692776][bookmark: _Toc30693155][bookmark: _Toc30693533][bookmark: _Toc30693911][bookmark: _Toc30694292][bookmark: _Toc30698881][bookmark: _Toc30699259][bookmark: _Toc30699644][bookmark: _Toc30700799][bookmark: _Toc30701186][bookmark: _Toc30743797][bookmark: _Toc30754620][bookmark: _Toc30757061][bookmark: _Toc30757609][bookmark: _Toc30758009][bookmark: _Toc30762770][bookmark: _Toc30767424][bookmark: _Toc34823442]
[bookmark: _5.11.15_An_additional][bookmark: B51115]5.11.15	An additional statutory consequence of an IAO
Section 262(7) of the CYFA provides that if an IAO is made as a result of an alleged breach of a family preservation order, that order is suspended on the making of the IAO and remains suspended for the period of operation of the IAO but the period of the family preservation order is not extended by the suspension.  The section was amended by Act No.61/2104.  The relevant Explanatory Memorandum states at p.57:
“Clause 262(7) provides certainty about the effect of an interim accommodation order made on a breach of a supervision order or supervised custody order (which are both protection orders for the purposes of the Bill).
The Bill provides that these protection orders are suspended when an interim accommodation order is made and that the suspension continues for the duration of an interim accommodation order although this will not have the effect of extending the period of the protection order.
This will eliminate any confusion as to which conditions of the respective orders have effect, especially in a case where the conditions are quite different and it may otherwise be unclear as to whether the operation of the conditions on each order is only to the extent of any inconsistency or whether one order (the interim accommodation order) totally suspends the operation of the underlying protection order.”
In The K Siblings [Children’s Court of Victoria-Power M, 21/06/2016] his Honour agreed with the Department’s submission – in the context of an IAO made in proceedings for breach of a supervised custody order – that the SCO was suspended for all purposes by the making of the IAO.  The suspension was not limited to the issue of placement but also applied to suspend the operation of conditions on the SCO.
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If the Court makes an IAO or dismisses an application for an IAO in respect of a child–
(a)	the child; or
(b)	a parent of the child; or
(c)	a protective intervener–
may appeal to the Supreme Court against the order or dismissal: s.271(1) of the CYFA.

In Sani (a pseudonym) v DFFH [2021] VSC 366, Moore J said at [25]:
“In the context of a statutory scheme which precisely delineates between the making of interim accommodation orders (s.262), their extension (s.267) and their variation (s.268), the right of appeal in s 271 ‘against an interim accommodation order’ is, consistent with the terms in which ‘interim accommodation order’ is defined, to be construed strictly to mean an order under s.262 of the Act.”
However, his Honour noted at [20] that there are no time limits which apply to the bringing of an appeal under s.271 CYFA and an appeal may be brought as of leave without any requirement for the grant of leave.  See also Sani (a pseudonym) v DFFH (No 2) [2022] VSC 276 at [20] per Gorton J.

In Weiren v The Secretary to the Department of Families, Fairness & Housing [2023] VSC 553 counsel for DFFH had submitted – relying on the above dicta of Moore J in Sani (a pseudonym) v DFFH at [25] – that the right of appeal in s.271 CYFA did not include a case in which an application for variation of an IAO has been made under s.268.  At [40] Gray J said of this submission:
“In my view, even if it were to be accepted that a variation of an interim accommodation order might not in itself be sufficient to trigger a right of appeal, this would not preclude the Court from having regard to relevant variations in the course of an appeal from the underlying interim accommodation order. In my view, in determining an appeal under s 271 of the Act, the Court should have regard to the currently operative form of the relevant interim accommodation order. This follows as a matter of necessary implication from the paramountcy of the best interests of the child, as well as the general principle that the legislature intends decisions to be made on the most recent and probative available material.”

Sections 271(2) & 271(3) of the CYFA empower the Supreme Court to make any order which it thinks ought to have been made or dismiss the appeal.  But s.271 – like s.80B of the CYPA – does not, itself, describe the nature of the appeal which it authorises.  Is it a hearing de novo or an appeal stricto sensu?

In T v Secretary of Department of Human Services [1999] VSC 42 Beach J appeared to prefer the latter view when he said at [21]:
"The Children's Court is a specialist court presided over by Magistrates experienced in matters affecting young children and with ready access to experts in the field of child care.  It is beyond doubt that Magistrates at the Court become very skilled in dealing with children and assessing the veracity of evidence given by them in courts and of the complaints they make particularly complaints of sexual abuse.  Th[e Supreme] Court should be reluctant to interfere with orders of the Court made in such matters, particularly interim orders which are still subject to further review by the Children's Court itself and should only do so where it is abundantly clear that some significant error has been made."
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[16]  "It seems to me, considering [ss.116 + 117] as well as s.80B [of the CYPA], that what the latter contemplates is an appeal which should ordinarily be conducted upon material adduced before the Children's Court, but with an opportunity of adducing additional material in particular, if not necessarily special, circumstances.  Concerning what was then s.79 of the [CYPA], Eames J said this is in M v The Secretary [Supreme Court of Victoria, unreported, 28/10/1994]:
'In my view, the breadth of the power given to the Supreme Court under s.79, and the nature of the proceedings, being concerned with the protection of children, are such that if the Court, in an appropriate case, thought that, although there was no apparent error of law in the conduct of the hearing before the Magistrate, the Order which was made was inappropriate, then it might interfere and substitute such order as it saw fit, and may do so either on the material provided to the Magistrate or on such information as was provided to the Court by way of affidavit.  Furthermore, it does not seem to me that the Court would be precluded from hearing oral evidence, if thought appropriate.  But it would, in my view, be exceptional for the Court to do so.'
[17]  As I see it, his Honour took a view to the ambit of what is now s.80B which is compatible with my perception of its intended operation.  Probably his Honour's approach would lead to the receipt of material not before the Children's Court more readily than I would contemplate; but having regard to the importance of the welfare of the child in a case such as this, some lenience may be thought reasonable.
[18]  All in all, it seems to me that if an appeal is brought on swiftly from the Children's Court, and if the material placed before that Court is capable of being reduced to a form upon which this Court can rely, then the appeal ought be dealt with upon that material and not otherwise.  But if the material before the Children's Court is incapable of being reduced to a form upon which the Court can rely (though that should not be the case), or if between the order being made and the appeal coming on new circumstances have developed, or perhaps if important circumstances were not brought to the attention of the Children's Court, this Court should not be left uninformed when dealing with a s.80B appeal."

In [P] v RM & Ors [2004] VSC 14 Gillard J said at [22]: "I respectfully agree with much of what Eames and Ashley JJ have said but I would not confine the material to what was heard and produced before the Magistrate.  The subject matter of any appeal concerning an interim accommodation order is too important to be subject to any strict rules."  At [23] His Honour, drawing an analogy with bail applications and sentencing hearings, considered that he was entitled to accept "all material evidence" placed before him on the appeal "whatever be the form".  At [25] His Honour made it clear that he considered an appeal under s.80B of the CYPA to be essentially a hearing de novo: 
"The paramount consideration must be the welfare of the child.  Given the purpose and nature of an interim accommodation order in circumstances where a protection application has been made, the Court on an appeal under s.80B must consider all relevant material placed before it and is not confined to the material before the magistrate.  In my opinion, the appeal is a re-hearing on the material before the magistrate and any other material which is relevant and which is placed before this Court.  In this regard I agree with the views expressed by Eames J.  If the Court considers another order should have been made then it is bound to set aside the order."
At [33] His Honour said: "I have no record of what took place before the magistrate other than a very brief summary in the affidavit of the appellant.  More importantly, I do not have the reasons of the learned magistrate.  One cannot have an appeal in the strict sense, namely an appeal on the material before the learned Magistrate and a consideration of her reasons.  The exigency of the circumstances demands flexibility in relation to the appeal."  And at [28], after referring to the above dicta of Beach J in T v Secretary of Department of Human Services [1999] VSC 42 at [21], Gillard J said:  "I would not raise the hurdle as high as that…Speaking for myself I take the view that weight should be accorded to decisions made by Magistrates experienced in this area."  In DOHS v SM [2006] VSC 129 at [13] Hansen J expressed a similar view:
“[T]he decision of an experienced Magistrate in a specialist court is to be afforded respect and weight in consequence that it is such a decision, but doing so, in the end the decision must nevertheless be regarded in the context of all the relevant facts and circumstances of the case.”

In Secretary to DHHS v Children’s Court of Victoria, Rosa Darcy (A Pseudonym) & Walter Ronny (A Psuedonym) [2018] VSC 183 Zammit J preferred the position adopted by Hansen J in DOHS v SM [2006] VSC 129 at [13]-[14].  Her Honour concluded at [14]:
“[W]hile the Magistrate’s decision carries considerable weight because of the specialised nature of the jurisdiction, it is not necessary for this Court to identify error – in the widely understood sense of appealable error [see generally House v The King (1936) 55 CLR 499] – to overturn the Magistrate’s decision.  This Court may form the view that the decision of the Magistrate was one that was reasonably open to him or her but nevertheless conclude that a different order should be made.”

In DOHS v DR [2013] VSC 579 Elliott J had adopted a similar view, agreeing with and applying the dicta of Gillard J in [P] v RM [2004] VSC 14 at [28].  His Honour took into account new evidence, including the results of drug testing done by both parents during a one week adjournment which he ordered, a change in position by one of the children and fresh evidence of an unacceptable level of hygiene in the bathroom in the parents’ home.  At [64]-[65] his Honour said:
“[64]  This court has repeatedly recognised that the Children’s Court is a specialist court: [T] v DOHS (Supreme Court of Victoria, unreported, 23/02/1999, Beach J) at [21]; [P] v RM [2004] VSC 14 at [27] (Gillard J); CJ v DOHS [2004] VSC 317 at [21]-[22] (Habersberger J); DOHS v Sanding [2011] VSC 42 at [28] (Bell J); cf. DOHS v Children’s Court of Victoria [2012] VSC 422 at [32] (Dixon J).  Magistrates are only assigned to the Children’s Court after regard has been had to the experience of the magistrate (or reserve magistrate) in matters relating to child welfare: s.507(2) of the CYFA.
[65]  In those circumstances due weight should be given to decisions made in the Children’s Court, mindful of the processes imposed under the [CYFA] as to the manner in which proceedings are required to be conducted: see ss.215(1), 522, 530(8)-(11).  With respect I agree with the comments of Gillard J in [P] v RM [2004] VSC 14 at [28] to the effect that it is not necessary for an appellant to establish that ‘it is abundantly clear that some significant error has been made’ before an appeal is allowed: Contra [T] v DOHS (Supreme Court of Victoria, unreported, 23/02/1999, Beach J) at [21].  To impose such a threshold would be to act contrary to the obligations imposed on this court pursuant to s.271 of the [CYFA].  This must be particularly so in an appeal such as this where significant fresh evidence is before the court.”

In Secretary to DOHS v Children’s Court of Victoria & Ors [2014] VSC 609 Macaulay J took a similar view to Elliott J & Gillard J and drew an analogy with hearings for interlocutory injunctions.  At [24] his Honour summarised the principles as follows:
· “[A]n appeal under s.271 (like its predecessor) is in the nature of a re-hearing on the material before the magistrate and any on any other relevant material placed before the court hearing the appeal: [P] v RM & Ors [2004] VSC 14 at [25];
· for an appeal to succeed, it is not necessary for the Supreme Court to identify any error in the decision made by the magistrate – that is, a view may be taken that the decision of the magistrate was open, but nonetheless the Supreme Court thinks that a different order should have been made: DOHS v SM [2006] VSC 129 at [30];
· although the view of an experienced Children’s Court magistrate should be afforded respect, and weight given to it, nevertheless it is ultimately the appellant court’s responsibility to form its view on all the relevant facts and circumstances: [P] v RM & Ors [2004] VSC 14 at [28]; DOHS v SM [2006] VSC 129 at [14];
· although a child is only to be removed from the care of a parent if there is an unacceptable risk of harm, the existence of an unacceptable risk of harm is not the only matter to be considered – all the circumstances relevant to the paramount interests of the child must be considered: [P] v RM & Ors [2004] VSC 14 at [32];
· when considering, on an appeal concerning an IAO, whether there is an unacceptable risk of harm, it is neither necessary nor usually appropriate for a court to attempt to make findings of fact about events of past alleged harm; and
· analogously to hearings for interlocutory injunctions, the court is to weigh the evidence concerning the conduct in question, consider the likelihood of it occurring in the future, consider the nature and extent of the risk of harm to the child associated with the conduct were it to occur or re-occur, and consider whether that risk is unacceptable having regard to the paramount interests of the child: [P] v RM & Ors [2004] VSC 14 at [31]; DOHS v DR [2013] VSC 579 at [61].”

The above principles enunciated by Macaulay J have subsequently been cited and applied–
· by John Dixon J in Secretary DHHS v Children’s Court of Victoria & Emily Powell (a pseudonym) [2020] VSC 144 at [37]; and
· by Gray J in Weiren v The Secretary to the Department of Families, Fairness & Housing [2023] VSC 553 at [42] & [112]-[116].

In GG v Secretary to DHHS [2020] VSC 740 Forbes J – in allowing an appeal by the paternal grandmother GG of a 9-year-old child BB against an IAO placing BB in the care of her mother LL – also cited and applied the above principles.  GG had been the primary caregiver of LL since her birth and in 2017 Federal Circuit Court orders were made by consent providing that BB live with GG and spend time with LL and with BB’s father.  Because of those orders GG is a ‘parent’ of BB within the definition of ‘parent’ in s.3(1) of the CYFA.  Despite that she had not been served with the protection application which had been taken out by the Department after advice from Victoria Police that BB’s father had been bailed on 2 charges of rape to live with his mother GG.  In the previous 1½ years BB had been with GG 50% of the time and the other 50% with LL.  Holding that the Department’s “summary provided to the Magistrate was either wrong or misleading in a number of important aspects”, Forbes J set aside the IAO to LL and made a new IAO placing BB with GG.  In so doing, Forbes J rejected at [24] a submission by the Department that if the original IAO was set aside, the child should nevertheless remain on an IAO to LL unless an unacceptable risk of harm was shown.

In Warfe (a pseudonym) v Secretary to DFFH [2021] VSC 482 at [66] & [78] Croucher J also approved and applied the principles enunciated by Macaulay J.  A CCV magistrate had placed the 2-month old child on an IAO in the care of the mother’s relative but allowed the mother to live with the relative and participate in the child’s care.  In allowing the mother’s appeal, his Honour held that–
· the mother’s poor history with her 4 older children, none of whom were in her care, and the negative aspects of her assessment in a recent parenting course (which also contained some positive opinions about her) were insufficient to justify the impugned IAO;
· it was unnecessary and not in the best interests of the child to remove him from his mother’s care;
· an IAO giving day-to-day care of the child to the mother, while requiring her to live with the same relative, and with a large number of other conditions had the benefit of giving proper weight to critical factors in paragraphs (a), (b), (f), (fa) & (g) of s.10(3) CYFA.
[bookmark: _Hlk141106581]
In ZD v DHHS [2017] VSC 806 at [5]-[6] Osborn J unequivocally stated:
“[5] Section 271 provides for an appeal on the merits.  In this regard, it is to be contrasted with a raft of other provisions in the legislation of this State (including s.430P of the CYFA) which provide for an appeal to the Supreme Court from decisions of magistrates on questions of law only.
[6] It is accepted that, on the hearing of appeals pursuant to s.271 of the CYFA, the evidence before the magistrate may be supplemented by further evidence bearing on the best interests of the child: [P] v RM [2004] VSC 14 [22]; The Secretary, Department of Human Services v Merigan [2006] VSC 129; Department of Human Services v DR [2013] VSC 579; Secretary to the Department of Human Services v Children’s Court of Victoria [2014] VSC 609 [24].”

In allowing an appeal in Secretary to the Department of Families, Fairness and Housing v AM (a pseudonym) [2023] VSC 291 Ginnane J expressed a similar view at [10]-[12] and noted at [13] that “the Court is required to accept the Department’s evidence ‘at its highest’”:
[10] “Section 271 provides for an appeal by way of rehearing and that requires a decision by this Court on the evidence before it.
[11] The parties disagreed at to the extent to which new evidence could be admitted on the appeal. The mother’s counsel submitted that new evidence could be led only when, to apply the words of s 271(2), the Court ‘thinks that a different [IAO] should have been made’ in which case the Court can set aside the Children’s Court order and ‘make any other order that it thinks ought to have been made’.
[12] In my opinion, the authorities are against that proposition and permit the admission of additional, relevant evidence: see ZD v Secretary to the Department of Health and Human Services [2017] VSCA 806, [5]-[6] and Sani v Secretary to Department of Families, Fairness and Housing [2021] VSC 366 [11]-[15].  On the hearing of an appeal, any evidence presented to the magistrate may be supplemented by further evidence bearing on the best interests of the child.
[13] The other point to note is that the authorities suggest that in making an assessment of risk to a child, it is not necessary for the Secretary to actually prove the allegations with ‘cogent evidence’ and that instead, the Court is required to accept the evidence ‘at its highest’: see Secretary to the Department of Health and Human Services v Children’s Court of Victoria [2018] VSC 183, [32]; cf Secretary, Department of Human Services v Children’s Court of Victoria [2012] VSC 422; Sani (a pseudonym) v Secretary of the Department of Families, Fairness and Housing [2021] VSC 366. The accommodation order sought is an interim order.”

In the course of dismissing the mother’s appeal in MMM v Secretary to the Department of Families, Fairness and Housing [2023] VSC 354 Gorton J disussed the nature of an IAO appeal and the approach which should be taken to the appeal.  In so doing his Honour expressed at [17] a somewhat different view of the weight to be accorded to the Department’s evidence from that expressed by Ginnane J in Secretary to the Department of Families, Fairness and Housing v AM (a pseudonym) [2023] VSC 291 at [13].  At [15]-[17] Gorton J said:
[15] “The right of appeal is given by s 271 of the Children, Youth and Families Act 2005. The appeal is an appeal in the nature of a rehearing and not a hearing de novo. In an appeal in the nature of a rehearing, due regard must be had to any advantage that the primary decision-maker had over this Court before it is concluded that a different order ‘should have been made’: see eg. Fox v Percy (2003) 214 CLR 118, 126-128 [25]-[28] (Gleeson CJ, Gummow and Kirby J), 146-147 [90] (McHugh J); Robinson Helicopter Co Inc v McDermott (2016) 90 ALJR 679, 686-687 [43] (French CJ, Bell, Keane, Nettle and Gordon JJ); Lee v Lee (2019) 266 CLR 129, 148-149 [55] (Bell, Gageler, Nettle and Edelman JJ).  Here, there was no oral evidence before the Children’s Court and the material before the Children’s Court was placed before me. That might be thought to put me in the same position as the Children’s Court. However, the Department contended that despite the fact that there was no oral evidence given the Children’s Court was at an advantage over me for two reasons: first, the relevant Magistrate was part of a specialised court experienced in hearing Children’s Court matters; and second, the relevant Magistrate had a ‘longitudinal’ involvement in MMM and her family that gave her greater appreciation of the risks that might arise than I would have. In this context, it submitted that I must give ‘due weight’ to the views of the Magistrate when deciding whether I was satisfied that another order ‘ought to have been made’.
[16]  This approach was endorsed by Beach J in [T] v Secretary of the Department of Human Services [1999] VSC 42, who said at [21] that this Court should be reluctant to ‘interfere’ with orders made by the Children’s Court, which is a specialised court, and that it should only do so when it is ‘abundantly clear that some significant error has been made’. Gillard J in [P] v RM [2004] VSC 147 said at [28] that he ‘would not raise the hurdle as high as that’, although ‘weight should be accorded to an experienced Magistrate’s decision’. Notwithstanding the attraction of Beach J’s approach, I respectfully agree with Gillard J: weight should be accorded to the Magistrates’ decision in the sense that a conclusion that some other order ‘ought to have been made’, instead of the order the Magistrate made, should not be reached lightly where the experienced Magistrate has had a greater exposure to the persons involved and is in that sense at an advantage over the judge sitting on appeal. But, ultimately, even so, if the judge sitting on appeal forms the view that a different order ought to have been made, then, by the terms of the statute, the appeal must be allowed and the order that the judge thinks ought to have been made must be made.
[17]  The Department also contended that, because this application concerns interim orders designed to provide protection pending a final determination made on written material without oral evidence, the focus must be on the ‘risk’ that there will be harm to a child, and in assessing whether there is such a risk the Department’s evidence should be ‘preferred’ or ‘taken at its highest’. I do not accept that I am required to ‘prefer’ the Department’s evidence or to take it at its highest. I am required to assess it on its merits. But I do accept that an interim accommodation order may (and usually will) be made on the basis of a risk, not knowledge, that harm will eventuate, and there is no obligation on the Department to establish that harm will eventuate if the order is not made. In deciding whether there is an ‘unacceptable risk of harm’, the Court is required to assess, in broad terms, the likelihood of the harm being suffered in the future, together with the nature and extent of the potential damage to the child if the harm were to eventuate.  See, generally, Department of Human Services v DR [2013] VSC 579, [61] (Elliott J).  That must be weighed against the benefits of maintaining the family unit and the children’s bond with their parents.” [emphasis added]

In KDN v The Secretary DFFH [2023] VSC 479 – under the heading “The Appeal is an appeal in the nature of a rehearing, rather than a hearing de novo” – Gorton J  said at [13] & [17]-[19]:
[13] “An appeal, speaking generally, might be an ‘appeal stricto sensu’, an ‘appeal de novo’, or an ‘appeal in the nature of a rehearing’: see e.g. Allesch v Maunz (2000) 203 CLR 172; Fox v Percy (2003) 214 CLR 118, 124-125 [20].   In an appeal de novo, the matter is simply heard afresh in the appeal court with the parties calling evidence for a second time and there is no need to establish any error on the part of the primary judge: Allesch v Maunz (2000) 203 CLR 172, [23].  In an appeal in the nature of a rehearing, the appeal is determined based on the evidence and other material that was before the primary judge, together with such additional evidence as the court permits to be led, and the appellant is obliged to establish ‘legal, factual or discretionary error’ on the part of the primary judge: Ibid [44]; Minister for Immigration and Border Protection v SZVFW (2018) 246 CLR 541, 555-556 [30].  Such an appeal might be an appeal on questions of law and fact, or just on questions of law.  It is not always straightforward to identify the circumstances in which additional evidence may be admitted, and it is not always straightforward to identify what is meant by ‘factual or discretionary error’ on the part of the court below.  In an appeal stricto sensu, the parties are bound by the material placed before the primary judge and, again, the appellant is obliged to establish error on the part of the primary judge.   That said, the rights that surround the appeal right in any particular case depend on the terms of the statute that give the right of appeal, rather than on an attempt to fit the appeal into an established category: Fox v Percy (2003) 214 CLR 118, 124-125 [20].
…
[17]	The appeal right given by s.271 of the Children, Youth and Families Act 2005 [CYFA] is also to be read in a context where:
(a)	An interim accommodation order [IAO] is, as the name would suggest, an order that may be varied and amended. More particularly, s 270 of the CYFA permits an application to be made for ‘a new IAO’ if ‘new facts or circumstances have arisen since the making of the order.’ Further, as this case demonstrates, an IAO is often made until a certain date or further order, and the conditions attached to an IAO may be amended by the Court. In this way, an IAO is unlike an order that crystalises forever certain rights or obligations between parties to the proceeding. It is, perhaps, akin to an interlocutory order in that an unhappy party can in many circumstances return to the Children’s Court and apply to have a new or varied IAO made. This raises for consideration the question of how and in what circumstances the appeal right is intended to operate alongside the right to return to the Children’s Court; and
(b)	One purpose of the CYFA is to ‘provide for the protection of children’ {s.1(b)} and the Children’s Court ‘must have regard to’ certain principles and those principles are ‘intended to give guidance in the administration of’ the Act: ss.8(1) & 9(1).  The first principle mentioned is that ‘the best interests of the child must always be paramount’: s.10(1).
[18]	There have been a number of decisions of judges of this Court that have considered the nature of an appeal under s 271 of the CYFA and its predecessor s 80B of the Children and Young Persons Act 1989. So far as I am aware, the Court of Appeal has not done so. Those cases establish, and I respectfully agree, that an appeal under s 271 is not a hearing de novo: see, in particular Secretary to the Department of Human Services v Children’s Court of Victoria [2014] VSC 609, [24] (Macaulay J); Secretary to the Department of Human Services v Children’s Court of Victoria (2018) 58 VR 490, [15] (Zammit J); Secretary to the Department of Health and Human Services v Children’s Court of Victoria [2020] VSC 527, [5] (Ginnane J); Sani v Secretary of the Department of Families, Fairness and Housing [2021] VSC 366, [11] (Moore J). See also my earlier decisions of Maher v Secretary to the Department of Families, Fairness and Housing [2021] VSC 747 at [4] and MMM v Secretary to the Department of Families, Fairness and Housing [2023] VSC 354 at [15].. 21 That conclusion is compelled, in my view, by:
(a)	The phrasing of s 271(2), which indicates an intention that the Court is required to compare the order that was made with the order that it considers should have been made, rather than simply hear the matter afresh itself. In particular, the use of the past tense in ‘should have been made’ and ‘ought to have been made’ indicates that this Court is concerned, at least initially, with the material that was placed before the Children’s Court;
(b)	The absence of a direction that the appeal be conducted by way of hearing de novo, when such a direction was made in s 542K(4) with reference to another category of appeal; and
(c)	The absence of a direction that the appellate court ‘must’ set aside the interim accommodation order, when such a direction was made in s 426(2) and s 429(2) of the Act with reference to another category of appeal.
[19]	This conclusion is also consistent with the fact that the appeal is against an interim order that, if circumstances have changed, may be varied on application to the Children’s Court, as is the case also with a ‘temporary assessment order’. The language under consideration here has been used in both those circumstances, and only those circumstances. If the Children’s Court has not erred based on the material before it but new evidence has come to light, or circumstances have changed, that it is alleged reveal that a different order ought now to be made, it would clearly be more sensible to have the Children’s Court reconsider the matter, rather than this Court do so the way it would have to if there were a right to an appeal by way of hearing de novo. The Children’s Court is more likely to be familiar with the issues in the case, and is, of course, a specialist court. It is different where the order made is not an order that is designed to be only an interim position.
Under the heading “What does it mean to establish ‘error’ in an appeal in the nature of a rehearing?” – Gorton J  continued at [20]-[23] (citations omitted):
[20]	Because it is an ‘appeal in the nature of a rehearing’ but is not a hearing de novo, KDN is obliged to establish ‘error’ on the part of the Children’s Court.  KDN’s complaints are directed at the conclusions that the Children’s Court made, rather than at the law that it applied: that is, he asserts error in the factual conclusions it drew and the evaluative conclusions it reached, not in its understanding of the legal principles that apply. Because the appeal is not limited to an appeal on a question of law, he is entitled to do so.
[21]	Error is established, clearly, if this Court is of the view that the Children’s Court made a factual finding or conclusion that was not reasonably open on the material before it. The matter is more difficult where it is contended that the Children’s Court’s factual or evaluative conclusions were ‘wrong’ but where the issue is one on which reasonable minds might differ.
[22]	In my view, ‘error’, in the relevant sense, is established if this Court, on a review of the evidence, is satisfied that it would have come to a different view to the view taken by the Children’s Court, even if the view taken by the Children’s Court were reasonably open. Otherwise, an appeal on a question of law and fact would blur into an appeal on a question of law; there must be some room for an appellable error of fact that is not an error of law, and, as noted above, the making of a factual finding that is not reasonably open is, itself, an error of law. I note, too, that this conclusion is consistent with the language of s 271 of the CYFA which focuses on whether ‘a different IAO should have been made’.  In stating this proposition, I am excluding appeals against the exercise of a discretion, an apportionment in negligence, the awarding of damages and procedural orders.
[23]	However, when it comes to establishing errors of fact, even in the sense of establishing that this Court would have come to a different view on a factual issue, this Court is required to have regard to any advantages that the Children’s Court had associated with its having seen and heard the oral evidence. In most circumstances, findings based on the credibility of witnesses who gave oral evidence will not be found to be erroneous unless they are in conflict with incontrovertible facts or are glaringly improbable or contrary to compelling inferences in the case. There will be occasions where the trial judge has advantages even where the findings are not based on credit.”
Ultimately Gorton J dismissed KDN’s appeal, stating at [83]-[84]:
[83]	“KDN clearly loves his children and feels that he has been unfairly treated.  His argument that there is no direct evidence that he has harmed his children is powerful.  However, that has to be balanced against the risk that the children muight suffer harm in his care given the state of mind he was in and pressures that he was under.  These were difficult matters to balance.  The Children’s Court engaged in that difficult process, and formed the view that, on the material before it, there was that risk and that it justified the temporary removal of the children until various steps were taken or protective measures could be put in place.  The children were placed with a family member who, everyone agrees, is providing excellent care.  KDN has regular contact with his children.  It must be remembered that the court had to act in the interests of the children rather than in the interests of KDN and his understandable desire to have the children with him and his distress at their removal.
[84]	No error of law is contended.  This appeal is not an opportunity simply to re-litigate the issues that were decided by the Children’s Court by calling the evidence for a second time and supplementing it with additional evidence.  For the reasons set out above, I am satisfied that KDN has no real prospects of establishing in this appeal an error of fact or, having regard to the advantage that the Children’s Court had, that a different interim accommodation order should have been made.  Accordingly, it is in the interests of justice that the appeal be summarily dismissed.”

In AGN (a pseudonym) v Secretary to the Department of Families, Fairness and Housing (Redacted) [2024] VSC 176 Richards J discussed the nature and process of an IAO appeal under s.271 CYFA, in the process adopting much of the above analysis of Gorton J in KDN v The Secretary DFFH [2023] VSC 479. At [40]-[48] her Honour said (citations omitted and emphasis added):
[40]	“The right of appeal from an interim accommodation order [IAO] under s 271 of the CYF Act is anomalous in at least three ways.
[41]	First, the right to appeal to the Supreme Court from an IAO is broader than the right to appeal on a question of law from a final order of the Family Division of the Children’s Court under s 329 of the CYF Act. There is no obvious reason why this should be so. An IAO is often made on an urgent basis, in rapidly changing circumstances, and with relevant evidence still being gathered. Where new facts or circumstances have arisen since the making of the order, the CYF Act enables a protective intervener, a child, or a parent of the child to apply to vary the conditions of the IAO, or to apply for a new order.  In that situation, it is clearly more sensible to have the Children’s Court reconsider an IAO than to escalate it to the Supreme Court.
[42]	Second, the CYF Act was enacted with a purpose of continuing the Children’s Court as a specialist court relating to children. The Supreme Court is not a specialist court relating to children. As the superior court of Victoria, it has a general supervisory jurisdiction, which the High Court has described as ‘the mechanism for the determination and the enforcement of the limits on the exercise of State executive and judicial power’. The Supreme Court’s judicial review jurisdiction is complemented by statutory rights of appeal on a question of law from lower courts and tribunals.  In exercising its judicial review jurisdiction and in determining an appeal on a question of law, the Supreme Court is concerned with the lawfulness of the decision under review or appeal, as distinct from its merits. However, on an appeal under s 271 the Supreme Court must undertake its own assessment of the merits of the decision made by the specialist Children’s Court.
[43]	Third, and relatedly, s 271 of the CYF Act does not enable the Supreme Court to remit a proceeding for reconsideration by the Children’s Court. Where error is established, s.271(2) requires the Supreme Court to determine if a different IAO should have been made and, if so, to set aside the order of the Children’s Court and make any other order that it thinks ought to have been made. This is despite the fact that the Children’s Court is more likely to be familiar with the issues for determination in the underlying application pending before the Children’s Court.
[44]	That said, the authorities provide guidance as to the exercise of the Supreme Court’s jurisdiction to hear an appeal against an IAO under s 271. Critically, it is an appeal by way of rehearing, as distinct from an appeal de novo.  This means that an appeal under s.271 is to be determined based primarily on the evidence and other material that was before the Children’s Court, and will only succeed if the appellant establishes legal, factual or discretionary error on the part of the Children’s Court.
[45]	In some circumstances, this Court may also receive additional or ‘fresh’ evidence that was not before the Children’s Court.  This evidence falls into two broad categories.  The first is evidence that might have been but was not put before the Children's Court.  Considerations of justice and public interest indicate that this kind of evidence should be admitted only in an exceptional case, where it could not reasonably have been relied on at the hearing before the Children’s Court.  The second category is evidence of events that have occurred since the making of the IAO under appeal.  Generally, evidence of this kind should only be admitted where not doing so ‘would affront common sense’.  The paramount consideration in all cases is the best interests of the child concerned.”
[46]	Whether or not the Court receives additional evidence, it will usually not be necessary or appropriate for it to make findings of fact about past events of alleged harm. The central considerations for the Court are the best interests of the child and, where the Court is considering removing the child from the care of a parent, whether there is an unacceptable risk of harm to the child. In making that assessment, the Court must weigh the available evidence concerning the conduct in question, consider the likelihood of it occurring in future, consider the nature and extent of harm to the child were the conduct to recur, and determine whether the risk of that harm is unacceptable.
[47]	The evidence on which an IAO is made will often comprise no more than factual assertions set out in the Form B and made by way of submission during the Children’s Court hearing. In some cases, as occurred here, Child Protection will also produce its case notes in relation to the child, which are necessarily hearsay, and often unattributed hearsay. These notes commonly record ‘concerns’ that are held by Child Protection workers or others, without clearly identifying the factual basis for the concerns. In those circumstances, it can be a difficult task for the Court to determine whether leaving a child in the care of a parent presents an unacceptable risk of harm to the child.
[48]	In order to make that determination, the Court must analyse what weight should be given to factual allegations made by Child Protection, and any denials or counterallegations. The Court cannot disregard factual allegations that appear to be rational, but equally it is not obliged to give weight to mere assertions or ‘concerns’ that have no apparent basis in fact. The best interests of the child concerned will usually require the Court to take a cautious approach when assessing the risk of harm.”
In her dicta in [48] her Honour referred with approval and adopted dicta of Zammit J in Secretary to the Department of Human Services v Children’s Court of Victoria (2018) 58 VR 490 at [16]‑[17] and Gray J in Weiren v Secretary to DFFH [2023] VSC 553 at [45]-[47].
At [72]-[74] her Honour held:
[72]	“CRIS notes can – and in this case did – contain a great deal of material adverse to a parent of a child.  Procedural fairness requires that the parent be informed of that material and have a reasonable opportunity to respond to it: Roberts v Harkness (2018) 57 VR 334, [48].  The fact that self-represented parties do not currently have access to the CMS portal seems to me to create a real risk of procedural unfairness.  It is unclear how a self-represented party such as AGN [the father] is given fair access to CRIS notes that are available to the Children’s Court and represented parties through the CMS portal, either before an in person hearing or where the hearing takes place online.
[73]	Child Protection accepted that AGN was entitled to have the CRIS notes ahead of the 8 January hearing, and was not provided with them.
[74]	I am satisfied that AGN has established a legal error affected the IAO made on 8 January 2024, in that the Children’s Court did not give him a fair hearing on that day.  He was not given a reasonable opportunity to present his case, and was not fully informed of the case against him.”
The writer notes that as a consequence of her Honour’s judgment the President has revoked Practice Direction No.3 of 2023 and replaced it with Practice Direction No.1 of 2024 dated 18/04/2024.  Paragraphs 25 & 26 of the new P.D. now provide:
25.	DFFH or an authorised Aboriginal agency must file, when relevant, the Form B and upload all relevant CRIS notes (redacted or otherwise) on the CMS portal.
26.	DFFH or an authorised Aboriginal agency must provide all self-represented parties the CRIS notes that are are uploaded on the CMS portal.
Richards J set aside the IAO made by the Children’s Court on 8 January 2024, holding at [86]:
[86]	“…I consider that a different IAO should have been made.  While the placement would not have changed, the conditions on the order restricting contact between AGN and ZYF would likely have been different if AGN had been given a reasonable opportunity to be heard.  The condition requiring AGN to submit to a paternity test was in my view unnecessary and should not have been included.”

[bookmark: _Hlk88208210][bookmark: _Hlk196978494]See also CJ v DOHS [2004] VSC 317 at [21]-[23] per Habersberger J; R v DOHS [Supreme Court of Victoria, unreported, 16/07/2008] at p.5 per Hansen J; Edwards (a pseudonym) v DHHS & Anor [2018] VSC 716 per McMillan J; PR v DHHS [2019] VSC 326 per Ginnane J; DHHS v Children’s Court of Victoria [2020] VSC 527 per Ginnane J; Sani (a pseudonym) v DFFH [2021] VSC 366 per Moore J; Maher (a pseudonym) v DFFH [2021] VSC 747 at [4]-[5]; Ross (a pseudonym) v The Secretary to the Department of Families, Fairness & Housing [2025] VSC 195 at [21]-[24] per Gray J.

5.12	Findings leading to a protection order

[bookmark: _5.12.1_Conditions_precedent][bookmark: B5121]5.12.1	Conditions precedent to making a protection order
Under s.274 of the CYFA, if the Court finds–
· that a child is in need of protection; or
· that there is a substantial and irreconcilable difference between a child and the person who has care of the child–
the Court may make one of the protection orders listed in s.275(1).  The Court has no power to make a protection order in the absence of such a finding.

Subject to s.557(2) of the CYFA, s.276(1) prohibits the Court from making a protection order unless–
(a)	it has received and considered a disposition report; and
(b)	it is satisfied that all reasonable steps have been taken by the Secretary to provide the services necessary in the best interests of the child.
In DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [40] Bell J noted that “this requirement does not expressly apply when the court revokes a custody to Secretary order”.

For a detailed discussion of the operation of ss.276(1) & 276(2) and their relationship with ss.557-558 see the judgment of O’Meara J in Mia Harris (a pseudonym) and Adam Jackson (a pseudonym) v Secretary to the Department of Families Fairness and Housing [2023] VSC 228 at [132]-[240], including in particular at [239]: “It was acknowledged in argument that in the circumstances of the present case the argument in respect of s 276(1)(b) must be ‘essentially the same’ as that advanced in connection with s 276(2)(b).That acknowledgement was appropriately and correctly made.”  The gist of his Honour’s reasoning on the operation of ss.276(1) & 276(2) is summarised in section 5.12.2 below.

In DHHS v Mrs SG [Children’s Court of Victoria, unreported, 08/06/2016] Magistrate Power was satisfied on the balance of probabilities that the Department had taken all reasonable steps pursuant to s.276(1)(b) of the CYFA to provide the services necessary in the best interests of the mother’s 4 oldest children.  He was not satisfied that it had done so in relation to the mother’s fifth child.  In particular he found that all reasonable steps had not been taken by the Department–
· to seek a residential admission for the child and mother to a parent and baby unit or to make a referral to the Together Again program or the Stronger Families program; or
· to identify other support services required in the child’s best interests.

In The C & K Siblings [Children’s Court of Victoria, unreported, 23/04/2018, pp.36-37] Magistrate Power was satisfied on the balance of probabilities that all reasonable steps had been taken – some by C’s carer, some by his maternal grandmother and some by the Department – to provide the services thus far necessary for the child C whose disabilities were such that he is likely to require the ongoing provision of multiple services.  His Honour said: “A reading of s.276(1)(b) without a proper focus on the word ‘reasonable’ might result in the Court never being able to place a child like [C] on a protection order at all because his requirement for the provision of services is ongoing and dynamic.  That could not possibly be the intention of Parliament.”

[bookmark: _5.12.2_Restrictions_on][bookmark: B5122][bookmark: _Toc30666573][bookmark: _Toc30666803][bookmark: _Toc30667978][bookmark: _Toc30669356][bookmark: _Toc30671572][bookmark: _Toc30674099][bookmark: _Toc30691321][bookmark: _Toc30691694][bookmark: _Toc30692074][bookmark: _Toc30692833][bookmark: _Toc30693212][bookmark: _Toc30693590][bookmark: _Toc30693968][bookmark: _Toc30694349][bookmark: _Toc30698938][bookmark: _Toc30699316][bookmark: _Toc30699701][bookmark: _Toc30700856][bookmark: _Toc30701243][bookmark: _Toc30743854][bookmark: _Toc30754677][bookmark: _Toc30757118][bookmark: _Toc30757666][bookmark: _Toc30758066][bookmark: _Toc30762827][bookmark: _Toc30767481][bookmark: _Toc34823499]5.12.2	Restrictions on removing parental care rights
Section 276(3) of the CYFA provides that the fact that the child does not have adequate accommodation is not by itself a sufficient reason for the making of an order referred to in s.276(2).

Section 276(2) of the CYFA prohibits the Court from making a protection order that has the effect of removing a child from the care of his or her parent unless:
(a)	the Court has considered and rejected as being contrary to the best interests of the child, an order allowing the child to remain in the care of the child’s parent; and
(b)	the Court is satisfied by a statement contained in a disposition report in accordance with s.558(c) that all reasonable steps have been taken by the Secretary to provide the services necessary to enable the child to remain in the care of the child’s parent; and
(c)	the Court considers that the making of the order is in the best interests of the child.
See DOHS v Sanding [2011] VSC 42 at [41].

Section 276(2)(b) is not entirely clear.  Its inherent ambiguity was discussed and ruled on by O’Meara J in Mia Harris (a pseudonym) and Adam Jackson (a pseudonym) v Secretary to the Department of Families Fairness and Housing [2023] VSC 228 at [132]-[241].  In that case one particular interpretation was relied on by the mother and father in supporting their assertion that the presiding magistrate had not complied with and/or had made errors with respect to ss.276 & s.276A of the Act.  In rejecting that interpretation his Honour discussed the operation of ss.276 & 276A and their relationship with the ‘disposition report’ provisions of ss.557 & 558, saying at [135]-[139] & [151]-[167] (footonotes omitted):
[135] “It may be noted that s 276(2)(b) refers to s 558(c) of the Act.
[136] Section 558 provides that –
A disposition report must include—
(a) the case plan, if any, prepared for the child; and
(b) recommendations, where appropriate, concerning the order which the Secretary believes the Court ought to make; and
(c) if the report recommends that the child be removed from the care of the child’s parent, a statement setting out the steps taken by the Secretary to provide the services necessary to enable the child to remain in the care of the parent; and
(ca) the advice of the Secretary on the matters set out in section 276A, where they are applicable to the circumstances of the child; and
(d) any other information— 
(i) that the Court directs to be included; or
(ii) that the regulations require to be included.
[137] In substance, the appellants contended that – 
(a) the Secretary failed to comply with the ‘statutory preconditions’ stated in ss 276(1)(b) and 276(2)(b) – which was said to mean that the Children’s Court had no jurisdiction to make the CBSO;
(b) in particular, s 276(2)(b) can only be satisfied if there is a statement within a ‘disposition report’ that, in terms, states that ‘all reasonable steps have been taken by the Secretary to provide the services necessary to enable the child to remain in the care of the child’s parent’ – and the Secretary conceded in argument that there was no such statement;
(c) even if s 276(2)(b) requires only a statement in a disposition report setting out the relevant ‘steps’ taken by the Secretary, and if ‘disposition report’ were taken to include the ‘update reports’, the Secretary had still not complied with the requirements of s 558(c) of the Act;
(d) in particular, there was said to be ‘nothing’ that could support a conclusion that ‘all reasonable services have been provided to keep Isaac in his parent’s care’; and
(e) her Honour ‘could not reasonably have been satisfied … that all reasonable [steps] had been taken to provide services with a view to reunification’.”
…
[139] To a significant extent, the ‘jurisdictional’ part of the above argument depends upon the proper construction of s 276(2)(b). In that connection, several issues arise, commencing with the form and content of a ‘disposition report’.
…
[151] There are…similarities between the eight ‘update reports’ and the original ‘disposition report’.  Each addresses relevant circumstances relating, as the case may be, to Ms Harris, Mr Jackson and Isaac. Some also include a ‘case plan’.
[152] Each of those reports refers, directly or indirectly, to the relevant protection application and disposition sought.
[153] I will come to some of the content of the individual reports in due course. However, on their face, they are all related. Assuming for present purposes that their overall content satisfies the requirements of, in particular, s 558(c), I consider those reports collectively to comprise a ‘disposition report’ for the purposes of the Act.
[154] A related issue of construction arises in respect of a different aspect of s 276(2)(b), namely the requirement that a disposition report contain a ‘statement’ that ‘all reasonable steps have been taken by the Secretary to provide the services necessary to enable the child to remain in the care of the child’s parent’.
[155] As I have noted, the appellants contend that the disposition report must literally contain a statement in those terms, and that absent such a statement in a disposition report the Children’s Court lacks jurisdiction to determine a protection application.
[156] In my view, the construction proposed by the appellants is an unlikely one.
[157] Section 276(2)(b) speaks to the Children’s Court being ‘satisfied’, by a statement contained in a disposition report in accordance with section 558(c), that all reasonable steps have been taken by the Secretary to provide the services necessary to enable the child to remain in the care of the child’s parent. If the appellants are correct, and the section requires, literally, a statement ‘that all reasonable steps have been taken … etc’, it is not clear to me how the simple inclusion in every such report of a statement of such a formal and uninformative kind would be apt to ‘satisfy’ the Children’s Court that ‘all reasonable steps’ had actually been taken.
[158] Further, such a construction embraces an undue literalism that would be at risk of seeing the section satisfied if the disposition report includes the words ‘enable the child to remain in the care of the child’s parent’, but perhaps not satisfied – at least arguably – if it includes the words ‘enable Isaac to remain in the care of Ms Harris [and/or Mr Jackson]’.
[159] Such a construction is also not altogether in keeping with other features of the Act that tend to suggest that the Children’s Court and other such decision makers should be directed to and more concerned with matters of substance than mere form.
[160] In my view, there is an alternative and preferable construction.
[161] As I have noted, s 276(2)(b) of the Act refers directly to s 558(c), and the latter requires that the disposition report include ‘a statement setting out the steps taken by the Secretary …’.
[162] That language is, in turn, to be contrasted with that appearing in s 276(2)(b): namely, ‘a statement contained in a disposition report … that all reasonable steps have been taken by the Secretary …”.
[163] In my view, the key to the proper construction of s 276(2)(b) lies in that contrast. That is, the disposition report must include a ‘statement’ of the relevant ‘steps taken by the Secretary’ (s 558(c)), but that the issue for the Children’s Court will be whether it is ‘satisfied’ that the stated steps constitute ‘all reasonable steps … necessary to enable the child to remain in the care of the child’s parent’ (s 276(2)(b)).
[164] It follows that, properly construed, s 276(2)(b) requires that the Court be satisfied that the steps stated in the disposition report show that ‘all reasonable steps have been taken by the Secretary…’.
[165] Such a construction is also apt to engage the reality that the Children’s Court is more likely to be ‘satisfied’ that the steps taken by the Secretary comprise ‘all reasonable steps’ if it is to consider and evaluate the stated steps rather than merely to consider a formal statement to that effect.”
…
[167] It follows from the above that the appellants’ contention that the Children’s Court lacked jurisdiction because the disposition report did not formally contain a statement in the precise terms described must be rejected.”
In conclusion at [239] O’Meara J noted: “It was acknowledged in argument that in the circumstances of the present case the argument in respect of s 276(1)(b) must be ‘essentially the same’ as that advanced in connection with s 276(2)(b).That acknowledgement was appropriately and correctly made.”

In the case of DHHS v M(K)S [Children’s Court of Victoria, unreported, 09/05/2016] the Department argued that s.276 was not applicable to a child who had already been removed from a parent’s care on an IAO.  At [64] Magistrate Parkinson disagreed:
“The making of a final order is not merely the ‘continuation’ of the IAO (an interim order) and thus the ‘continuation’ of the placement out of the parent’s care.  It is a new and distinct order which operates to give independent legal effect to the ‘removal’ of the child from the parent’s care.  I am satisfied that the effect of a final order in the nature of a Family Reunification Order is to remove the children from the care of the parent for a period of time.  The only way that the children can remain lawfully out of the care of the parent without [the parent’s] consent is by the operation of a protection order.  Unless the children were to be reunited with the parent by a Family Preservation Order, any of the remaining final orders would have the effect of removing the children.  To approach the section in a merely temporal manner is to ignore the context in which the section operates and the remainder of the Division in which it is set.”

In the case of DOHS v BK [Children’s Court of Victoria, unreported, 26/05/2008] Magistrate Ehrlich made supervised custody orders placing children aged 7 & 6 in the care of their maternal grandmother.  The mother had been the custodial parent at the time the protection application was issued.  The protective concerns in relation to her were her drug abuse and domestic violence perpetrated on her by her current partner.  The children’s father was a recovering drug addict with whom the children had had comparatively limited contact.  Her Honour found that the children’s “primary attachment figures are their mother and maternal grandmother and to disrupt that attachment would be extremely traumatic”.  After referring to s.35 of the Interpretation of Legislation Act 1984 and ss.10(3)(f), 10(3)(g) & 10(3)(i) of the CYFA, her Honour rejected an argument by counsel for the non-custodial father that s.276(2)(b) of the CYFA prevented her from making an order removing the children from the custody of the father:
“It is clear that as far as abused children are concerned, the aim of the CYFA is to attempt to address the issues underlying the abuse in such a way as to cause the least possible disruption to a child's life. It would therefore make little sense to interpret s.276(2)(b) as referring to a non-custodial parent.  ‘Custody’ as used in s.276(2)(b) means the parent with primary care of the child at the point the Secretary intervenes.  This interpretation is only enhanced by the use of the word ‘remain’ in the subsection. Section 276(2)(b) only operates in a situation where the Court is considering making a protection order removing a child from his or her primary carer.  If this is not proposed the section does not apply.”

Section 276 is in fairly similar terms to s.86(2) of the CYPA save that s.276(2)(a) refers to “the best interests of the child” rather than “the safety and well-being of the child”.  Section 86(2) was discussed in the County Court in the case of MS & BS v DOHS [County Court of Victoria, unreported, 18/10/2002, AP-02-0415+0416].  In this case the disposition report had not specified any steps taken to provide services to enable the children to remain in the custody of their mother or under the guardianship of their parents.  At pp.35-36 Judge Cohen interpreted s.86(2)(b) of the CYPA as follows:
"The subsection is on its face prescriptive, and prevents the Court from making an order that removes children from a parent’s custody unless the disposition report has addressed the issue and the court is satisfied that all such reasonable steps have been taken.  However, the wording of the provision read this way assumes that there will always be services that exist which are capable of enabling children to stay with their parents.  This assumes that the perceived risk to a child’s welfare can be averted by provision of services, whereas it is not hard to postulate examples of where this will not be so.  [Counsel for the father] conceded that there will not always be such services, but submitted that that impossibility should be overcome by a disposition report that states that consideration has been given to whether there are any such services and sets out the reason why none would avert the risk to the child.  The problem with that argument is that if read strictly the words of the subsection would still not permit an order removing the child from the parents even in the most dire circumstances.  In my view it is also possible to interpret the section as if after the words 'provide the service' there were inserted '(if any exist)'.
I consider that it is appropriate in approaching the interpretation of this provision, to prefer an interpretation that promotes the purpose and object of the Act (or of the Family provisions of it) to one that does not [Interpretation of Legislation Act 1984 s 35(a) and (b)(i)] and I take into account that one of the purposes of the Act is to provide for the protection of children and young persons [s.1(b)].
The purpose of the protection provisions is to enable the Court to make orders to protect children from the risks set out in the grounds under s 63, and in my view it would be out of keeping with the whole tenor of these provisions and of the paramount considerations to which regard must be had under s 87(1A), that a child cannot be removed from a parent’s custody because no services exist capable of averting or minimising the risk of harm to the child."
Judge Cohen was critical (at p.37) of the lacuna in the disposition report but would have been prepared to allow the Department to re-open its case to enable that to be rectified.  However, given that the appeal had run for 19 days and that the evidence, in her view, disclosed that there were no services which could reasonably be provided by the Department to enable the child to remain in the custody of a parent, Her Honour saw little point in allowing the case to be re-opened.  Accordingly her Honour, implying the qualifying words "(if any exist)" in s.86(2)(b), placed the two children on guardianship to Secretary orders notwithstanding the laguna in the disposition report. An application for judicial review pursuant to O.56 was dismissed by Gillard J:  "[I]n my opinion, it is clear beyond doubt that [Judge Cohen] did consider s.86(2) and was satisfied that the matters required by s.86(2) were complied with."  See Mr & Mrs X v Secretary to DOHS [2003] VSC 140 at [105]-[107].  Judge Cohen’s reasoning was followed by Blashki M in the case of the H Children [Children’s Court of Victoria, unreported, 19/12/2007] at pp.51-53.

Section 86(2)(b) of the CYPA was also discussed in the Children's Court in the case of DC [unreported, 18/03/1999, case PA860/98].  This was a very different case from that dealt with by Judge Cohen for – far from there being protective concerns about a parent which no services could rectify – there were indeed no protective concerns about the father at all.  In DC the 3½ year old boy had been found to be in need of protection, partly as a result of multiple bruising to his face and body while in the care of his mother and her former boy-friend.  The father and mother had separated when the boy was 5½ months old.  Thereafter the mother had been the primary caregiver until 7 months before the hearing when the boy had been placed with his paternal grandmother, with whom the father resided.  DOHS, while acknowledging that it held no protective concerns about the father, was seeking a custody to Secretary order as a vehicle for a staged reunification of the boy with his mother.  In its disposition report the Department did not comply with s.49(c).  Indeed it could not have complied, given its view that no services were necessary in relation to the father.  It was argued on behalf of the Department that s.86(2) did not apply because 'custody' in s.86(2)(b) meant care and control: the father had not had the care and control of the boy for years and the mother lost the right of care and control either under the IAO made by a bail justice or the IAO made and extended by the Court.  It was argued on behalf of the father that 'custody' in s.86(2) had the same meaning as 'custody' in s.5 and while both parents had lost de facto care and control of the boy, their right to have daily care and control of him had never been removed.  Mr Power, M held–
"It seems inherently improbable that the legislature would have intended the significant restrictions on the Court’s jurisdiction inherent in s.86(2) to be defeated by as simple and common an occurrence as an interim accommodation order (whether made by a Bail Justice or a Court) made, as is so often the case, at a time when alleged protective concerns are still under investigation and not yet definitely substantiated.  Yet that is the bottom line of [the Department's] restrictive interpretation of s.86(2).  In my view both the mother and the father continue to have legal custody of [the boy].  Although their legal right to have daily care and control may have been suspended from time to time by various interim orders made by this Court, it has never been removed.  On the other hand, the custody to Secretary order urged by the Department and the mother would remove from the father the custodial rights defined in s.5 of the CYPA and invest them in the Secretary [see s.99(1)(a)].  As s.86(2)(b) of the Act has not been complied with – indeed could not be complied with since 'the father doesn't need support services' – this Court has no jurisdiction to make a custody to Secretary order."  [p.32]

The interpretation of the words “a protection order that has the effect of removing a child from the care of the child’s parent” in s.276(2) of the CYFA has ultimately been conclusively settled by the Court of Appeal in DFFH v JKL (a pseudonym) & Ors [2025] VSCA 254, discussed in detail in section 5.10.3. One of the issues in this case was the meaning of the words “a child is only to be removed from the care of a parent if there is an unacceptable risk of harm to the child” in s.10(3)(g) of the CYFA. In the judgment under appeal – JKL (a pseudonym) v Secretary DFFH [2024] VSC 645 – Judd J had accepted at [37] a very narrow interpretation of s.10(3)(g) which had been conceded by DFFH:
“DFFH further conceded that in a context where the Children’s Court has already made orders removing VWX from the care of her parents, the terms of s 10(3)(g) are not directly engaged by the determination of an application for permanent care. The Children’s Court was not determining whether to remove the child from the parents’ care but whether the child should remain outside their parents’ care, or be returned to their care.”
In unequivocally rejecting that dicta, the Court of Appeal said at [78]-[79] [emphasis added]:
[78] “The second issue of construction that arises from s.10(3)(g) is whether that consideration only applies to an initial decision to remove the child from the care of his or her parents. In the CYFA, ‘care’, in relation to a child, is defined as ‘the daily care and control of the child, whether or not involving parental responsibility for the child’… VWX had been removed from the care of her parents long before the making of the PCO. But, in our view, it would be wrong to treat the word ‘removed’ in s.10(3)(g) in purely physical terms, such that the section is spent once the child leaves the care of the parent.
[79] In many cases, the care arrangements of a child who is the subject of a protection application will be considered by the Children’s Court at various stages and on the basis of evidence of varying degrees of strength. For example, an interim accommodation order might be made very quickly, without relevant material being tested in any comprehensive way. To regard the removal as complete at this stage would ignore the integrated and ongoing role of the court in the welfare of the child and the legal and practical effect of future orders that might be made. In the present case, the making of a PCO is a final order that determines where, and by whom, the child is to be cared for. The effect of the order is to remove the child permanently from the care of his or her parents. In our opinion, making a PCO constitutes a decision to remove the child from the care of his or her parents and s.10(3)(g) is engaged. There was no error by the magistrate in considering that provision.”

5.12.3	Matters to be considered in determining Family Division applications generally
The Court's decision-making powers are not exercised in a vacuum.  In determining what finding or order to make on any application in the Family Division, including a protection application or an irreconcilable difference application, the Court must have regard (where relevant) to–
· s.10 – the ‘best interests’ principle; and
· ss.13-14 – additional decision-making principles for Aboriginal children.
To the extent that the principles in s.10 of the CYFA are identical or similar to those in s.87(1) of the CYPA, the previous case law remains relevant.

Though generally the proceedings of a conciliation conference held under ss.217-227 of the CYFA are confidential [s.226], the Court may consider the written report of the convenor(s) in determining what finding or order to make in respect of a Family Division application: see s.224.

As and from 01/03/2016 s.276A requires the Court to have regard to certain advice from the Secretary in determining whether to make a protection order:
· s.276A(1) requires the Court, in determining whether to make a protection order, to have regard to advice from the Secretary as to–
(a)	the objectives of any case plan prepared in relation to the child; and
(b)	the arrangements in place for the care of any siblings under the age of 18 years; and
(c)	the age of the child and the period that the child has spent in out of home care during the child’s lifetime (whether or not as a consequence of a court order).
· s.276A(2) requires the Court, in determining whether to make a protection order that has the effect of conferring parental responsibility for a child on the Secretary, to “have regard to advice from the Secretary as to–
(a)	the likelihood of a parent permanently resuming care of the child during the term of the protection order; and
(b)	the outcome of any previous attempts to reunify any child with the parent; and
(c)	if a parent has previously had another child permanently removed from his or her care, the desirability of making an early decision about the future permanent care arrangements for the current child; and
(d)	the benefits to the child of making a care by Secretary order to facilitate alternative arrangements for the permanent care of the child [curiously there is no reference to a long-term care order] if–
(i)	the child is in out of home care as a result of an order under this Part and has been in out of home care under such an order for a cumulative period of 12 months determined in accord with s.287A(4); and
(ii)	there appears to be no realistic prospect of the child being able to safely return to the care of the parent within a further period of 12 months; and
(iii)	there are no permanent care arrangements already available for the child; and
(e)	the desirability of making a permanent care order, if the child is placed with a person who is intended to have permanent care of the child.”
In Mia Harris (a pseudonym) and Adam Jackson (a pseudonym) v Secretary to the Department of Families Fairness and Housing [2023] VSC 228 O’Meara J said at [241]:
“The particular part of s 276A that her Honour was said not to have complied with was not wholly clear, although it seemed clear enough the argument was not significantly different to that being advanced in respect of s 276(2)(b). In any event, her Honour referred to s 276A in her reasons, and said that she had taken it into account.  Either way, I cannot accept that her Honour erred in respect of that provision.”

Neither s.276A(1) nor s.276A(2) require the Court to accept the advice from the Secretary in any particular case for to do so would probably violate the constitutional prohibition against administrative interference in the exercise of judicial power: see e.g. H A Bachrach Pty Ltd v The State of Queensland & Others (1998) 195 CLR 547 at 562-3; see also Liyanage v The Queen [1967] 1 AC 259; Nicholas v The Queen (1998) 193 CLR 173; Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51.
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Listed in s.275(1) of the CYFA are the five protection orders defined in s.3(1).  The table below shows each order, the sections in the CYFA which now empower and define it, the relevant prescribed form under the Children, Youth and Families (Children’s Court Family Division) Rules 2017 [S.R. No.20/2017], the names of each order prior to 01/03/2016 and some comments about each order.

	PROTECTION ORDER
	CYFA
	COMMENTS

	(a)
	Undertaking
	UTK
	ss.275(1)(a) & 278

Form 19
	Undertaking [promise] by child or parent(s).  Maximum duration: 6 months (12m if special circumstances).  Parental responsibility remains with parent(s).  DFFH or Aboriginal Agency [AA] have no ongoing involvement with the child.

	(b)
	Family preservation order
(formerly supervision order)
	FPO
	ss.275(1)(b) & 280

Form 21
	Child in care of parent(s).  Parental responsibility remains with parent(s). DFFH or AA remain involved as supervisor of the child.  Maximum duration: 12m (24m in special circumstances).  Order may and usually does contain conditions.

	(c)
	Family reunification order
(formerly custody to Secretary order)
	FRO
	ss.275(1)(c) & 287

Form 22
	Parental responsibility and responsibility for sole care of child conferred on DFFH but parents retain some parental responsibility.  Duration: 12m or such lesser period as provided by s.287A.  Order may and usually does contain conditions.

	(d)
	Care by Secretary order
(formerly guardianship to Secretary order)
	CBSO
	ss.275(1)(d) & 289

Form 24
	Parental responsibility conferred on DFFH to the exclusion of all other persons.  Duration: 24m or until child turns 18 or marries whichever is first.  Order does not contain conditions.

	(e)
	Long-term care order
(formerly long-term guardianship to Secretary order)
	LCO
	ss.275(1)(e) & 290

Form 26
	Parental responsibility conferred on DFFH to the exclusion of all other persons.  Duration: until child turns 18 or marries.  Child remains in care of persons who had care when order made unless s.306(2) CYFA applies.  Order does not contain conditions.



Prior to 01/03/2016 there were 3 additional protection orders which have since been abolished:
· interim protection order [former ss.291-292];
· custody to third party order [former s.283];
· supervised custody order [former s.284].
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The following table lists the numbers of protection orders made state-wide from 2008/09 to 2023/24:

	PROTECTION ORDER
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13
	2013
/14
	2014
/15
	2015
/16
	2016
/17
	2017
/18

	Undertaking [s.278]
	175
	127
	140
	130
	219
	201
	196
	263
	204
	252

	Supervision
order
	1859
	1747
	1906
	2016
	2296
	2153
	2516
	1946
	CHANGED

	Family preservation order
	FORMERLY NAMED SUPERVISION ORDER
	1129
	3159
	3389

	Custody to third party order
	12
	4
	4
	7
	8
	7
	13
	4
	ABOLISHED

	Supervised custody order
	202
	233
	289
	330
	453
	579
	737
	616
	ABOLISHED

	Custody to Secretary order
	1288
	1353
	1227
	1332
	1412
	1389
	1658
	1076
	CHANGED

	Family reunification order
	FORMERLY CUSTODY TO SECRETARY ORDER
	798
	2270
	2094

	Guardianship to Secretary order
	260
	225
	273
	288
	239
	261
	313
	179
	CHANGED

	Care by Secretary order
	FORMERLY GUARDIANSHIP TO SEC ORDER
	375
	1339
	1080

	Long-term g’ship to Secretary order
	43
	49
	47
	45
	53
	46
	40
	31
	CHANGED

	Long-term care order
	FORMERLY LONG-TERM G’SHIP SEC ORDER
	91
	322
	219

	Interim protection order
	893
	795
	871
	881
	920
	1131
	1218
	662
	ABOLISHED

	TOTALS
	4732
	4533
	4757
	5029
	5600
	5767
	6691
	7170
	7294
	7034
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	2018
/19
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	2023
/24
	
	
	
	

	Undertaking [s.278]
	284
	275
	453
	281
	207
	180
	
	
	
	

	Family preservation order
	3713
	3559
	3338
	3200
	2759
	
	
	
	
	

	Family reunification order
	2174
	1772
	1976
	2084
	2004
	
	
	
	
	

	Care by Secretary order
	952
	946
	889
	994
	956
	
	
	
	
	

	Long-term care order
	330
	277
	378
	335
	361
	
	
	
	
	

	TOTALS
	7453
	6829
	7034
	6894
	6287
	
	
	
	
	



The total number of protection orders increased from 2006/07 to 2008/09, declined in 2009/10 but came back to 2008/09 levels in 2010/11, substantially increased from 2011/12 to 2018/19 but decreased in 2019/20, 2020/21 & 2021/22, probably as a consequence of the COVID-19 pandemic.  The number of custody to third party orders remained insignificantly small until abolished.  The number of supervised custody orders increased as a result of amendments introduced by the CYFA – significantly so up to 2014/15 – but were abolished as and from 01/03/2016.  In the last thirteen years there has been a significant increase in the number of supervision orders/family preservation orders.

Section 275(2) of the CYFA provides that a protection order may continue in force after a child attains the age of 17 years but ceases to be in force when the child attains the age of 18 years.  Section 275(3) of the CYFA – introduced on 16/03/2016 – provides that a care by Secretary order or long-term care order may be made in relation to a child who is under the age of 18 years but ceases to be in force when the child attains the age of 18 years or marries, whichever happens first.  It appears to the writer that s.275(3) has the effect of expanding the meaning of ‘child’ in paragraph (b) of the definition in s.3(1).

It appears that habeas corpus might be available to facilitate a challenge to an invalid custody to Secretary order/family reunification order or guardianship to Secretary order/care by Secretary order if the evidence demonstrates that such a remedy is appropriate: see PR v DOHS [2007] VSC 338 at [8]‑[9] per Osborn J.

The only protection orders which could be extended under the CYPA were custody to Secretary orders and guardianship to Secretary orders.  Under the CYFA family preservation orders, family reunification orders and care by Secretary orders are able to be extended.  The table below shows the number of orders extended state-wide from 2007/08 to 2018/19.  There was a gradual increase in the number of orders extended from 2008/09 to 2014/15 and a small decrease in 2015/16.  The large decreases in extensions in 2016/17 & 2017/18 are partly explainable by the introduction as and from 16/03/2016 of applications for a care by Secretary order [s.289(1A)] or for a long-term care order [s.290(1A)] as an alternative to an application to extend a family reunification order.

	EXTENSIONS OF PROTECTION ORDERS

	PROTECTION ORDER
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13
	2013
/14
	2014
/15
	2015
/16
	2016
/17
	2017
/18

	Supervision order
	286
	303
	293
	375
	457
	393
	380
	219
	CHANGED

	Family preservation order
	FORMERLY NAMED SUPERVISION ORDER
	150
	495
	498

	Supervised custody order
	52
	72
	87
	107
	126
	194
	231
	172
	ABOLISHED

	Custody to Secretary order
	1201
	1326
	1335
	1401
	1430
	1498
	1543
	1027
	CHANGED

	Family reunification order
	FORMERLY CUSTODY TO SECRETARY ORDER
	168
	664
	578

	Guardianship to Secretary order
	423
	374
	366
	356
	362
	346
	380
	231
	CHANGED

	Care by Secretary order
	FORMERLY G’SHIP TO SECRETARY ORDER
	309
	499
	245

	TOTALS
	1962
	2075
	2081
	2239
	2375
	2431
	2534
	2276
	1658
	1321

	[bookmark: _Hlk188956990]PROTECTION ORDER
	2018
/19
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	2023
/24
	
	
	
	

	Family preservation order
	552
	446
	488
	609
	586
	
	
	
	
	

	Family reunification order
	546
	505
	567
	650
	624
	
	
	
	
	

	Care by Secretary order
	624
	410
	633
	627
	481
	
	
	
	
	

	TOTALS
	1722
	1361
	1688
	1886
	1691
	
	
	
	
	



[bookmark: _5.14_Undertaking][bookmark: B514][bookmark: _Toc30655122][bookmark: _Toc30655379][bookmark: _Toc30657073][bookmark: _Toc30661841][bookmark: _Toc30666519][bookmark: _Toc30666749][bookmark: _Toc30667924][bookmark: _Toc30669302][bookmark: _Toc30671518][bookmark: _Toc30674045][bookmark: _Toc30691267][bookmark: _Toc30691640][bookmark: _Toc30692020][bookmark: _Toc30692779][bookmark: _Toc30693158][bookmark: _Toc30693536][bookmark: _Toc30693914][bookmark: _Toc30694295][bookmark: _Toc30698884][bookmark: _Toc30699262][bookmark: _Toc30699647][bookmark: _Toc30700802][bookmark: _Toc30701189][bookmark: _Toc30743800][bookmark: _Toc30754623][bookmark: _Toc30757064][bookmark: _Toc30757612][bookmark: _Toc30758012][bookmark: _Toc30762773][bookmark: _Toc30767427][bookmark: _Toc34823445]5.14	Undertaking

[bookmark: _5.14.1_Undertaking_–][bookmark: B5141][bookmark: _Toc30655380][bookmark: _Toc30657074][bookmark: _Toc30661842][bookmark: _Toc30666520][bookmark: _Toc30666750][bookmark: _Toc30667925][bookmark: _Toc30669303][bookmark: _Toc30671519][bookmark: _Toc30674046][bookmark: _Toc30691268][bookmark: _Toc30691641][bookmark: _Toc30692021][bookmark: _Toc30692780][bookmark: _Toc30693159][bookmark: _Toc30693537][bookmark: _Toc30693915][bookmark: _Toc30694296][bookmark: _Toc30698885][bookmark: _Toc30699263][bookmark: _Toc30699648][bookmark: _Toc30700803][bookmark: _Toc30701190][bookmark: _Toc30743801][bookmark: _Toc30754624][bookmark: _Toc30757065][bookmark: _Toc30757613][bookmark: _Toc30758013][bookmark: _Toc30762774][bookmark: _Toc30767428][bookmark: _Toc34823446]5.14.1	Undertaking – protection order under s.278(1) of the CYFA
If it makes a finding under s.274 that a child is in need of protection or that irreconcilable differences exist between the child and the child’s carer, s.275(1)(a) provides that the Court may make a protection order under s.278(1) requiring–
(a)	the child; or
(b)	the child's parent(s); or
(c)	the person with whom the child is living–
to enter into an undertaking in writing [Form 19] to do or refrain from doing the thing(s) specified in the undertaking for a period of up to 6 months or, if there are special circumstances, up to 12 months.  What constitutes 'special circumstances' is not defined.  Row (i) in the first table in paragraph 5.13 lists the numbers of such undertakings ordered from 2008/09 to 2020/21.

[bookmark: _5.14.2_Undertaking_under][bookmark: B5142]5.14.2	Undertaking under s.272(1) of the CYFA & ‘common law undertaking’
Section 272 provides that in a proceeding on a protection application or an irreconcilable difference application, without finding the application proved, the Court may make an order requiring:
(a)	the child; or
(b)	the child's parent(s); or
(c)	the person with whom the child is living-
to enter into an undertaking in writing [Form 18] to do or refrain from doing the thing(s) specified in the undertaking for a period of up to 6 months or, if there are special circumstances, up to 12 months.  What constitutes 'special circumstances' is not defined.

Sometimes, the Court orders what is described as a 'common law undertaking' from a parent, child or other person that he or she will do or refrain from doing the things specified in the undertaking.  In applications under the CYPA, such a request was often made when the parties, including the Department, had agreed that the initiating application should not be found proved and should simply be struck out of the court list.  There is no legislative basis for a 'common law undertaking'.

The power to order an undertaking under s.272(1) is clearly intended to cover the field of so-called ‘common law undertakings’ in protection and IRD applications.  However, the writer believes that ss.272‑273 do not oust the jurisdiction of the Family Division to make an order requiring a person to enter into a ‘common law undertaking’ in relation to any other applications, e.g. applications to revoke, breach or extend a protection order: see Re CL [Children’s Court of Victoria, 05/02/2021] as discussed in section 5.18.7 below.

[bookmark: _5.14.3_Conditions][bookmark: B5143][bookmark: _Toc30655381][bookmark: _Toc30657075][bookmark: _Toc30661843][bookmark: _Toc30666521][bookmark: _Toc30666751][bookmark: _Toc30667926][bookmark: _Toc30669304][bookmark: _Toc30671520][bookmark: _Toc30674047][bookmark: _Toc30691269][bookmark: _Toc30691642][bookmark: _Toc30692022][bookmark: _Toc30692781][bookmark: _Toc30693160][bookmark: _Toc30693538][bookmark: _Toc30693916][bookmark: _Toc30694297][bookmark: _Toc30698886][bookmark: _Toc30699264][bookmark: _Toc30699649][bookmark: _Toc30700804][bookmark: _Toc30701191][bookmark: _Toc30743802][bookmark: _Toc30754625][bookmark: _Toc30757066][bookmark: _Toc30757614][bookmark: _Toc30758014][bookmark: _Toc30762775][bookmark: _Toc30767429][bookmark: _Toc34823447]5.14.3	Conditions
An undertaking may contain any conditions that the Court considers to be in the best interests of the child: ss.272(4) & 278(3).

[bookmark: _5.14.4_Consent_mandatory][bookmark: B5144][bookmark: _Toc30655382][bookmark: _Toc30657076][bookmark: _Toc30661844][bookmark: _Toc30666522][bookmark: _Toc30666752][bookmark: _Toc30667927][bookmark: _Toc30669305][bookmark: _Toc30671521][bookmark: _Toc30674048][bookmark: _Toc30691270][bookmark: _Toc30691643][bookmark: _Toc30692023][bookmark: _Toc30692782][bookmark: _Toc30693161][bookmark: _Toc30693539][bookmark: _Toc30693917][bookmark: _Toc30694298][bookmark: _Toc30698887][bookmark: _Toc30699265][bookmark: _Toc30699650][bookmark: _Toc30700805][bookmark: _Toc30701192][bookmark: _Toc30743803][bookmark: _Toc30754626][bookmark: _Toc30757067][bookmark: _Toc30757615][bookmark: _Toc30758015][bookmark: _Toc30762776][bookmark: _Toc30767430][bookmark: _Toc34823448]5.14.4	Consent mandatory
The Court may only make an order requiring a person to enter into an undertaking under s.272(1) or 278(1) if the person consents: ss.272(5) & 278(4).  It is very unlikely that the Court would make an order requiring a person to enter into a common law undertaking unless the person consents.

[bookmark: _5.14.5_Departmental_withdrawal][bookmark: B5145][bookmark: _Toc30655383][bookmark: _Toc30657077][bookmark: _Toc30661845][bookmark: _Toc30666523][bookmark: _Toc30666753][bookmark: _Toc30667928][bookmark: _Toc30669306][bookmark: _Toc30671522][bookmark: _Toc30674049][bookmark: _Toc30691271][bookmark: _Toc30691644][bookmark: _Toc30692024][bookmark: _Toc30692783][bookmark: _Toc30693162][bookmark: _Toc30693540][bookmark: _Toc30693918][bookmark: _Toc30694299][bookmark: _Toc30698888][bookmark: _Toc30699266][bookmark: _Toc30699651][bookmark: _Toc30700806][bookmark: _Toc30701193][bookmark: _Toc30743804][bookmark: _Toc30754627][bookmark: _Toc30757068][bookmark: _Toc30757616][bookmark: _Toc30758016][bookmark: _Toc30762777][bookmark: _Toc30767431][bookmark: _Toc34823449]5.14.5	Departmental withdrawal
Once an undertaking is given the Department of Health & Human Services has no further involvement with the child or family.  It follows that the Court is highly unlikely to order an undertaking as a protection order unless the Court is satisfied that the concerns which led to a finding that the child was in need of protection or that there were irreconcilable differences have either fully or substantially abated and that ongoing involvement by the Department is not required to ensure the safety or welfare of the child.

[bookmark: _5.14.6_Variation/Revocation_of][bookmark: B5146][bookmark: _Toc30655384][bookmark: _Toc30657078][bookmark: _Toc30661846][bookmark: _Toc30666524][bookmark: _Toc30666754][bookmark: _Toc30667929][bookmark: _Toc30669307][bookmark: _Toc30671523][bookmark: _Toc30674050][bookmark: _Toc30691272][bookmark: _Toc30691645][bookmark: _Toc30692025][bookmark: _Toc30692784][bookmark: _Toc30693163][bookmark: _Toc30693541][bookmark: _Toc30693919][bookmark: _Toc30694300][bookmark: _Toc30698889][bookmark: _Toc30699267][bookmark: _Toc30699652][bookmark: _Toc30700807][bookmark: _Toc30701194][bookmark: _Toc30743805][bookmark: _Toc30754628][bookmark: _Toc30757069][bookmark: _Toc30757617][bookmark: _Toc30758017][bookmark: _Toc30762778][bookmark: _Toc30767432][bookmark: _Toc34823450]5.14.6	Variation/Revocation of undertaking
On application [Form 20] by:
(a)	the child; or
(b)	the child's parent(s); or
(c)	the person with whom the child is living-
the Court may vary the undertaking or any of its conditions [ss.273(3)(a) & 279(2)(a)] or may revoke the undertaking [ss.273(3)(b) & 279(2)(b)].  The legislature has given the Secretary no standing to make an application to vary or revoke an undertaking made either under s.272(1) or s.278(1) of the CYFA.

[bookmark: _5.14.7_Breach][bookmark: B5147][bookmark: _Toc30655386][bookmark: _Toc30657080][bookmark: _Toc30661848][bookmark: _Toc30666526][bookmark: _Toc30666756][bookmark: _Toc30667931][bookmark: _Toc30669309][bookmark: _Toc30671525][bookmark: _Toc30674052][bookmark: _Toc30691274][bookmark: _Toc30691647][bookmark: _Toc30692027][bookmark: _Toc30692786][bookmark: _Toc30693165][bookmark: _Toc30693543][bookmark: _Toc30693921][bookmark: _Toc30694302][bookmark: _Toc30698891][bookmark: _Toc30699269][bookmark: _Toc30699654][bookmark: _Toc30700809][bookmark: _Toc30701196][bookmark: _Toc30743807][bookmark: _Toc30754630][bookmark: _Toc30757071][bookmark: _Toc30757619][bookmark: _Toc30758019][bookmark: _Toc30762780][bookmark: _Toc30767434][bookmark: _Toc34823452]5.14.7	Breach
There are no legislative provisions relating to breach of an undertaking.

[bookmark: _5.14.8_Statistics]5.14.8	Statistics
The following table shows the numbers of:
· s.278 undertakings;
· s.272 undertakings plus common law undertakings given in cases which were either struck out or dismissed or in which the Court refused to make a protection order:
	UNDERTAKINGS
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13
	2013
/14
	2014
/15
	2015
/16
	2016
/17
	2017
/18

	Section 278
	175
	127
	140
	130
	219
	201
	196
	263
	204
	252

	Section 272 + Common law
	199
	159
	196
	327
	252
	206
	302
	317
	343
	407

	TOTALS
	374
	286
	336
	457
	471
	407
	498
	580
	547
	659

	UNDERTAKINGS
	2018
/19
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	2023
/24
	
	
	
	

	Section 278
	284
	275
	453
	281
	207
	180
	
	
	
	

	Section 272 or Common law
	385
	547
	593
	594
	532
	463
	
	
	
	

	TOTALS
	669
	822
	1046
	875
	739
	643
	
	
	
	



[bookmark: _5.15_Family_preservation][bookmark: B515][bookmark: _Toc30655387][bookmark: _Toc30657081][bookmark: _Toc30661849][bookmark: _Toc30666527][bookmark: _Toc30666757][bookmark: _Toc30667932][bookmark: _Toc30669310][bookmark: _Toc30671526][bookmark: _Toc30674053][bookmark: _Toc30691275][bookmark: _Toc30691648][bookmark: _Toc30692028][bookmark: _Toc30692787][bookmark: _Toc30693166][bookmark: _Toc30693544][bookmark: _Toc30693922][bookmark: _Toc30694303][bookmark: _Toc30698892][bookmark: _Toc30699270][bookmark: _Toc30699655][bookmark: _Toc30700810][bookmark: _Toc30701197][bookmark: _Toc30743808][bookmark: _Toc30754631][bookmark: _Toc30757072][bookmark: _Toc30757620][bookmark: _Toc30758020][bookmark: _Toc30762781][bookmark: _Toc30767435][bookmark: _Toc34823453]5.15	Family preservation order [formerly supervision order]

[bookmark: _5.15.1_Effect_of][bookmark: B5151][bookmark: _Toc30655388][bookmark: _Toc30657082][bookmark: _Toc30661850][bookmark: _Toc30666528][bookmark: _Toc30666758][bookmark: _Toc30667933][bookmark: _Toc30669311][bookmark: _Toc30671527][bookmark: _Toc30674054][bookmark: _Toc30691276][bookmark: _Toc30691649][bookmark: _Toc30692029][bookmark: _Toc30692788][bookmark: _Toc30693167][bookmark: _Toc30693545][bookmark: _Toc30693923][bookmark: _Toc30694304][bookmark: _Toc30698893][bookmark: _Toc30699271][bookmark: _Toc30699656][bookmark: _Toc30700811][bookmark: _Toc30701198][bookmark: _Toc30743809][bookmark: _Toc30754632][bookmark: _Toc30757073][bookmark: _Toc30757621][bookmark: _Toc30758021][bookmark: _Toc30762782][bookmark: _Toc30767436][bookmark: _Toc34823454]5.15.1	Effect of a family preservation order
A family preservation order/supervision order [Form 21] was the most common protection order made in each year between 2008/09 & 2019/20.  It gives the Secretary to the Department of Health & Human Services responsibility for the supervision of the child but does not affect a person’s parental responsibility for the child.

Section 280(1)(c) of the CYFA states that a supervision order provides for the child to be placed in the day to day care of one or both of the child’s parents.  It is to be noted that “parent” under the CYFA has the expanded meaning defined in s.3 of the CYFA and includes not just birth parents but spouses or domestic partners of birth parents as well as persons who otherwise have parental responsibility for the child (except the Secretary).  It does not however include an ex domestic partner of a birth parent.  This section corrects the ambiguity which previously arose from s.91(2) of the CYPA.

It is clear from s.281(2)(b) of the CYFA that a family preservation order may permit a “shared care” arrangement in which a child lives “as far as possible for an equal amount of time with each parent if the parents do not live in the same household”.  For an example of a case in which a “shared care” family preservation order was made see DFFH v ZX [2023] VChC 3.

The maximum period of a family preservation order is 12 months, or if there are special circumstances, 2 years [s.280(2)].  What constitutes 'special circumstances' is not defined.

See DHHS and C siblings [2019] VChC 6 for a case discussing some factors relevant to the placement of 3 children made subject to family preservation orders, the factors including the parenting styles and mental health of both parents and the children’s express wishes.

[bookmark: _5.15.2_Direction_if][bookmark: B5152][bookmark: _Toc30655389][bookmark: _Toc30657083][bookmark: _Toc30661851][bookmark: _Toc30666529][bookmark: _Toc30666759][bookmark: _Toc30667934][bookmark: _Toc30669312][bookmark: _Toc30671528][bookmark: _Toc30674055][bookmark: _Toc30691277][bookmark: _Toc30691650][bookmark: _Toc30692030][bookmark: _Toc30692789][bookmark: _Toc30693168][bookmark: _Toc30693546][bookmark: _Toc30693924][bookmark: _Toc30694305][bookmark: _Toc30698894][bookmark: _Toc30699272][bookmark: _Toc30699657][bookmark: _Toc30700812][bookmark: _Toc30701199][bookmark: _Toc30743810][bookmark: _Toc30754633][bookmark: _Toc30757074][bookmark: _Toc30757622][bookmark: _Toc30758022][bookmark: _Toc30762783][bookmark: _Toc30767437][bookmark: _Toc34823455]5.15.2	Direction if family preservation order is longer than 12 months
If the order is longer than 12 months, the Court is required by ss.280(3) to direct the Secretary to review the operation of the order before the end of the first 12 months.

Following such review, the Secretary may, with the agreement of the child (if aged 10 years or older) and the child’s parent, determine that the family preservation order should end [s.280(4)].  Section 280(5) requires the Secretary to notify the Court of a determination under s.280(4).

If notice is given to the Court under s.280(5), the family preservation order ends at the end of 12 months after the order is made or on the date that notice is given, whichever is the later [s.280(6)].  Section 280(7) provides that the Secretary must notify the child (if aged 10 years or older), the child’s parent and any other persons that the Court directs if the family preservation order ends in accordance with s.280(6).

[bookmark: _5.15.3_Conditions_on][bookmark: B5153][bookmark: _Toc30657084][bookmark: _Toc30661852][bookmark: _Toc30666530][bookmark: _Toc30666760][bookmark: _Toc30667935][bookmark: _Toc30669313][bookmark: _Toc30671529][bookmark: _Toc30674056][bookmark: _Toc30691278][bookmark: _Toc30691651][bookmark: _Toc30692031][bookmark: _Toc30692790][bookmark: _Toc30693169][bookmark: _Toc30693547][bookmark: _Toc30693925][bookmark: _Toc30694306][bookmark: _Toc30698895][bookmark: _Toc30699273][bookmark: _Toc30699658][bookmark: _Toc30700813][bookmark: _Toc30701200][bookmark: _Toc30743811][bookmark: _Toc30754634][bookmark: _Toc30757075][bookmark: _Toc30757623][bookmark: _Toc30758023][bookmark: _Toc30762784][bookmark: _Toc30767438][bookmark: _Toc34823456]5.15.3	Conditions on a family preservation order
Under s.281(1) of the CYFA, a family preservation order may include conditions to be observed by–
(a)	the child; or
(b)	the child's parent(s).

Under s.281(1A) conditions that may be included on a family preservation order are conditions that the Court considers–
(a)	to be in the best interests of the child; and
(b)	are reasonably capable of being carried out by each person who will be subject to the condition; and
(c)	promote the continuing care of the child by a parent of the child.

However, under s.281(2) a family preservation order must not include any condition as to where the child lives, unless the condition relates to-
(a)	the child living with a specified parent; or
(b)	the child living as far as possible for an equal amount of time with each parent if the parents do not live in the same household.
The genesis of s.281(2) is s.92(2) of the CYPA which provided that a supervision order must not include any condition as to where the child lives, unless the condition relates to the child living with a specified parent.

A question which not uncommonly arises is whether it is contrary to s.281(2) to include a condition that the child must live with parent X and parent X must live with person Y and/or at address Z.  There is no superior court authority on the question.  It is the author’s view that such a condition would not fall foul of s.281(2).  There is certainly no express bar in s.281(2) against including two conditions on an FPO: (1) Child must live with parent X.  (2) Parent X must live with person Y and/or at address Z.  The worst that could be said of that is that is impliedly barred by s.281(2).  But it is clear from s.280(1) that a primary role of an FPO is to enable the child to be in the day to day care of one or both of the child’s parents.  The postulated condition does not derogate from that role. On the contrary, in appropriate cases it enhances it.  So there is no basis for inferring a bar.  Finally, if there are two competing interpretations of s.281(2), it is clear from s.10(1) that the Court should adopt the one that promotes the best interests of the subject child.  This would, at the same time, best accord with ss.281(1A)(a) & 281(1A)(c).  Accordingly, the author considers that a condition expressly or impliedly requiring a child to live at a certain place can be ordered on an FPO provided that the condition also expressly relates to the child living with a parent at that same place.

Nor is there any superior court authority on the question whether, notwithstanding s.281(2), a family preservation order may contain a condition allowing for the child to be in unspecific respite care from time to time even if the periods of respite are not so great as to constitute an effective change in the child’s care arrangements.  The issue arose in a very limited way in DOHS v Mr O & Ms B [2009] VChC 2.  In that case the mother had twice returned from Tasmania with her young child (born in September 2007) to live with the child’s father and paternal grandmother in Melbourne.  Her first return was contrary to an undertaking which the mother had given under s.272 of the CYFA that she would not have any contact or allow the child to have any contact with the child’s father.  The Court was satisfied to the requisite level that:
· the child would be at unacceptable risk of harm from sexual abuse if her father was to have unsupervised contact with her [the risk was based both on his conviction for possession of child pornography and on evidence from the mother that he had expressed a sexual interest in her 13 year old daughter and had also said that he would have sex with a 10 year old or younger if he could get away with it]; and
· the child was not at risk if placed in her mother’s care in Tasmania.
The child had been in out of home care on an interim accommodation order since 12/12/2008.  During that time the mother and father had both been living at the paternal grandmother’s home in suburban Melbourne.  The mother had nowhere else to live in Victoria but had booked a flight to return to Tasmania four days after judgment was handed down.  Although the Court was not prepared to allow the child to live with the mother in Victoria, it was of the view that it was in the child’s best interests to live with the mother in Tasmania.  The question was whether a supervision order could be made notwithstanding the intervening four days in which the child would remain out of the mother’s care.  At p.46 of his judgment the writer said:
“Counsel for DOHS made a submission – from which counsel for the parents did not demur – that there were two alternative mechanisms open in law:
‘A respite condition as specific as identifying the time or event at which a child would then go back into the care of the mother would fall foul of the provision in s.281(2).  It might be that the Court could make a general condition for respite as agreed between the parties with some sort of notation to the effect that it has been agreed between the parties that respite occur until [the mother] leaves the jurisdiction.  However, in a situation such as this where DOHS maintains its application for a custody to Secretary order, that option becomes even more difficult to achieve.  If the Court was minded to make an order in the terms canvassed, the Court could extend the interim accommodation order and recall the matter for a mention at the time a supervision order can be made that would allow [the child] to be in her mother’s care from that time forwards.’
…Given that it is only the space of a long weekend that [the child] needs to remain out of her mother’s care and given the additional costs of legal representation which would be incurred by Victoria Legal Aid and possibly by the Department in listing a mention for next Tuesday morning, I preferred to adopt the first alternative.  However, had there been any significantly greater delay in [the mother] returning to Tasmania, I would have adopted the second alternative.”
Accordingly the writer made a supervision order on 20/02/2009 and placed on it a condition: “Child may have respite as agreed between the parties.”  But given the limited purpose for which this condition was ordered, this case ought not to be regarded as authority for the question.

The issue arose in a more central way in DOHS v Ms T & Mr M [Children’s Court of Victoria-Power M, 12/10/2009].  In that case a Children’s Court Clinician had recommended that a 1 year old infant be placed on a supervision order in the case of her mother but that for 3 days per week the infant should be in respite care with the mother’s cousin and his wife, Mr & Mrs T.  The Department’s primary position was that the infant should be placed on a custody to Secretary order.  In that event the Department intended to place the infant, at least initially, in the full-time care of Mr & Mrs T.  The Clinician’s “shared care” recommendation ultimately became the Department’s fall-back position.  The mother sought that the child be placed on a supervision order in her full-time care with a condition allowing the infant to be placed in respite care with persons other that Mr & Mrs T in the event that she required respite (primarily if there was a temporary deterioration in her mental health).  Ultimately, the writer placed the infant on a supervision order in the care of the mother with an unspecific respite condition.  At p.105 of his judgment the writer said:
“[S]ection 281(2) would either prevent me from making a shared care type condition on a supervision order at all unless the shared carers were parents or at the very least would prevent me from making a condition on the supervision order that [the infant] live with Mr & Mrs T for 3 days per week.  [Counsel for DOHS] submitted [in effect] that I could get around s.281(2) by placing [a contact] condition on the order giving Mr & Mrs T 3 days [contact] per week.  In s.3 of the CYFA ‘contact’ is defined as:
‘the contact of a child with a person who does not have care of the child by way of-
i. a visit by or to that person, including attendance for a period of time at a place other than the child’s usual place of residence; or
ii. communication with that person by letter, telephone or other means-
and includes overnight contact.’
What is a child’s ‘usual place of residence’ if the child spends 4 days per week with one person and 3 days per week with the other?  In my opinion [the Clinician’s] recommendation does not fit within the definition of [contact] and to try to make it fit would simply be a device to get around the intent of s.281(2).”

At p.109 of his judgment the writer concluded:
“Because of s.281(2) of the CYFA, I doubt that I could include a respite condition on a supervision order which nominates a specific person other than a parent to be the respite carer.  I have therefore included a general respite condition which does not name any particular person as respite carer but makes the choice of carer the subject of agreement between the mother and DOHS:
‘If requested by the mother for reasons associated with her physical or mental health or for any other reason approved by DOHS, the child may have respite as agreed between the mother and DOHS.’”

For a discussion of some aspects of the predecessor s.92 of the CYPA see the judgment of Judge Cohen in MS & BS v DOHS [County Court of Victoria, unreported, 18/10/2002] at p.38, approved on appeal by Gillard J in Mr & Mrs X v Secretary to DOHS [2003] VSC 140 at [100]-[104].

The question of whether s.281 CYFA permits a respite condition to be included on a family preservation order [FPO] was the central contested issue in Re AR & SR [2021] VChC 3.  If the judgment of Magistrate Billings is inconsistent in any respect with the writer’s aforementioned judgment in DOHS v Ms T & Mr M, the writer believes with respect that the reasoning of Magistrate Billings should prevail.  In the later case AR aged 11y9m and SR aged 9y10m had been out of their mother’s care for over 4 years on family reunification orders and were living with separate carers in Queensland.  DFFH’s recent new caseplan had the goal of reunification of the children with the mother in Victoria prior to the end of 2021.  Neither carer was willing to be a long-term carer if the mother had sufficiently addressed the protective concerns.  There was no dispute between the mother, DFFH and AR that:
· the mother needed to obtain new accommodation prior to reunification, in particular so that the children were not returned to her current home where they had suffered abuse; and
· reunification should take place by way of a gradual transition.
DFFH submitted that the only order open to the Court in the circumstances was a care by Secretary order [CBSO].  The mother submitted that the Court should place the children on FPOs with an extended ‘respite’ condition, allowing the placement of each child to be maintained in her current placement until it was safe for the child to be reunified in the mother’s care.  Counsel for AR submitted that the case should be adjourned until the above two pre-conditions to reunification were met.  Her Honour ultimately made CBSOs and added seven notations for the purpose of clarity.  At [42]-[43] & [48] her Honour said:
[42] “…Counsel for the Mother proposed that I have the power to make a FPO with a ‘respite condition’ which will see parental responsibility vest with the Mother while the children physically live with their current carers in Queensland for some months, essentially continuing the care arrangements that have been in effect for over 2 years for each child.  The only effective difference would be that the carers undertake day to day care as delegated by the Mother, rather than as authorised by DFFH.  The Court’s view is this would be a significant change of the responsibilities and would see the carers answerable to the Mother in circumstances where they are still for all purposes statutory carers.  Counsel accepted that an extension of the FRO was not available to the Court due to the bar in the CYFA on [extending] a FRO for a period exceeding 2 years out of parental care.
[43] While a FPO may include conditions that the Court considers to be in the best interests of the child and are reasonably capable of being carried out by each person who will be subject to the condition [s.281(1A) CYFA], such conditions are to promote the continuing care of the child by a parent of a child [s.281(1A) CYFA].  The making of a defined respite condition about where the child will be placed on respite for a lengthy period of indeterminable time is not in the Court’s view consistent with the intent of the CYFA when making a FPO.  This view is further reinforced with the CYFA specifying that a FPO must not include any condition as to where the child lives, unless the conditions relate to the child living with a specified parent [s.281(2) CYFA].  Any condition made does not apply to the carers, as they are not parties and will only apply to the Mother allowing the carers to care for the children by way of respite, as Counsel for the Mother put ‘similar to a Boarding School arrangement’.  The Court is not attracted to that proposition in circumstances where the carers have become carers due to statutory intervention and have maintained that role in a statutory environment for over 2 years.  While the Mother clearly agrees to each of the girls remaining where they are placed until reunification is achieved, it is not the case that they simply live there as arranged and agreed by her in the same way as would be envisaged by sending them to boarding school.  The proposition that a lengthy stay with the carers in these circumstances is respite is not consistent with the intent of the CYFA, nor of what is the common understanding of ‘respite’ when attached as a condition of a FPO by this Court.
…[48] The proposition of Counsel for the child that the matter should be adjourned and further delayed in circumstances where–
· the actual return date is not known;
· the Order available to the Court does not impede reunification; and
· there is a reunification Caseplan–
is rejected and in the Court’s view would be contrary to the Supreme Court decision of DHHS v Brown [2018] VSC 775 where the Court was criticised for adjourning a matter to enable other orders to be available for the Court’s consideration.”
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Under s.282 the Secretary has power under a family preservation order:
· to visit the child at the child's place of residence and carry out the duties of the Secretary under the order; and
· to give, by notice in the prescribed form, any reasonable and lawful direction that the Secretary considers to be in the best interests of the child.
The prescribed form of notice of direction is Form 6 in Schedule 2 of the Children, Youth and Families Regulations 2017 [S.R. No.19/2017]: see reg.17.

[bookmark: _5.15.5_Extension_of][bookmark: B5155]5.15.5	Extension of family preservation order
Under the CYPA a supervision order could not be extended.  However, the CYFA provides in ss.293, 294, 296(1) & 298 a procedure which enables a family preservation order to be extended from time to time by up to 2 years after the extension or additional extension is granted.  A direction under s.298 must be given if the extension is for more than 12 months.  The ‘notification requirements in s.298 are effectively the same as for the making of a family preservation order longer than 12 months: see section 5.15.2 above.

An application for extension must be made to the Court while the order is still in force: see s.293(2). The application [Form 27] is made to the Court when it is filed in the Court: see s.214 of the CYFA [formerly s.81 of the CYPA] and the judgment of Beach J. in Secretary to the Department of Health and Community Services v VPP & BC [Supreme Court of Victoria, unreported, 24/01/1994].

The initiation of extension proceedings keeps the family preservation order in force until the application is determined by the Court [s.293(3)].  If the extension application is granted, the Court is not required to backdate the extended order to commence on the day after the previous order would have expired had it not been kept alive by operation of law.

Section 294 empowers the Court to extend a family preservation order if it is satisfied that this is in the best interests of the child.
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On application [Form 28] by:
(a)	the child; or
(b)	a parent; or
(c)	the Secretary-
the Court may-
· vary the order or any of the conditions included in the order or add or substitute any condition(s) included in the order but must not extend the period of the order [ss.300 & 301(a)]; or
· revoke the order [ss.303(a), 304(1) & 307].
It is important to note that upon revocation the Court has no power to replace the revoked order with any other protection order.

Commencing on 01/03/2016 s.301 was amended to empower the Court, on an application for variation, to vary the order as well as any of the conditions included in the order.  This amendment appears to have been designed to enable the substitution of one carer for another in an appropriate case.
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If at any time while a family preservation order is in force the Secretary is satisfied on reasonable grounds that-
· there has been a failure to comply with any condition of the order; or
· there has been a failure to comply with a direction given by the Secretary under s.282(2); or
· the child is living in conditions which are unsatisfactory in terms of his or her safety and wellbeing-
the Secretary may initiate breach proceedings [Form 37]: see ss.312-314 of the CYFA.

Breach proceedings – which are not uncommon – may be initiated either by notice or by apprehension of the child, the same two mechanisms as for initiation of protection applications.  The initiation of breach proceedings keeps the family preservation order in force until the matter is determined by the Court: see s.316.  However, if an IAO is made as a result of an alleged breach of a family preservation order, that order is suspended on the making of the IAO and remains suspended for the period of operation of the IAO but the period of the family preservation order is not extended by the suspension [s.262(7)].  In The K Siblings [Children’s Court of Victoria-Power M, 21/06/2016] his Honour agreed with the Department’s submission – in the context of an IAO made in proceedings for breach of a supervised custody order – that the SCO was suspended for all purposes by the making of the IAO.  The suspension was not limited to the issue of placement but also applied to suspend the operation of conditions on the SCO.  There is no logical reason why this dicta should not equally apply to breaches of family preservation orders.

Upon finding the breach proved, s.318 of the CYFA empowers the Court to do one of 3 things-
(a)	confirm the original order;
(b)	vary, add or substitute any condition(s) but not extend the period of the order; or
(c)	revoke the order and, if satisfied that the grounds for a finding under s.274 still exist, make a further protection order in respect of the child.

Under the CYFA [unlike the CYPA], the only restriction on the length of any new supervision order made in breach proceedings pursuant to s.318(3) is the same as that in s.280(2) for the original supervision order, namely 12 months or in special circumstances 2 years.
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The power to make these two protection orders – which were previously governed by the now repealed ss.283-284 and ss.285-286 respectively – was abolished as and from 01/03/2016.  The transitional provisions in Schedule 5 of the CYFA provide that-
· any custody to third party order in force immediately before 01/03/2016 continued in force for all purposes until its expiry;
· any supervised custody order in force immediately before 01/03/2016 was thereafter taken to be a family reunification order.

A custody to third party order and a supervised custody order each granted sole or joint custody of a child to a person who was not:
· the Secretary of the Department in his or her official capacity; or
· a person employed by a community service in his or her official capacity; or
· a parent of the child.
They did not affect the guardianship of the child.

Under repealed s.284(4) of the CYFA reunification was the ultimate objective of a supervised custody order.  In DOHS v Ms D & Mr K [Children’s Court of Victoria, 15/06/2009], Power M considered it was too early to make a finding that reunification was a viable option and hence was not able to make the supervised custody order sought as a fall-back position by two of the parties. 

The most significant differences between these two orders were that-
· under a custody to third party order the Department had no further involvement with the child or family while under a supervised custody order the Department continued involvement with the child, parent and custodian; and
· a custody to third party order could not be extended but a supervised custody order could be extended.

These differences made custody to third party orders unpopular [only 13 made in 2014/15] but supervised custody orders very popular [737 made in 2014/15].  The abolition of supervised custody orders has removed a valuable tool for settling disputed cases for it was quite common for a parent to be prepared to settle a case where he/she acknowledged a current inability to parent a child safely but required the certainty of the child’s placement in the period that a supervised custody order provided.  It also provided the carer and child with the certainty/stability that a family reunification order does not.
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A family reunification order/custody to Secretary order was the second most common protection order made in each year between 2001/02 & 2019/20.

A custody to Secretary order [abolished on 01/03/2016] granted sole custody of a child to the Secretary to the Department of Health & Human Services but did not affect the guardianship of the child.  Under the transitional provisions in Schedule 5 to the CYFA any custody to Secretary order in force immediately before 01/03/2016 was thereafter taken to be-
· a family reunification order where the child had been under a custody to Secretary order for less than 24 months on 01/03/2016; or
· a care by Secretary order where the child had been under a custody to Secretary order for 24 months or more on 01/03/2016, in which case any conditions on the former order lapse.

Under s.287(1) of the CYFA a family reunification order [Form 22]-
(a) confers parental responsibility for the child on the Secretary to DFFH; and
(b) confers responsibility for the sole care of the child on the Secretary to DFFH.

However s.287(2) provides that a family reunification order “does not affect the parental responsibility of any other person for the child in relation to making decisions about major long-term issues except as provided for under the CYFA or by an order of the Court”.  A ‘major long-term issue’ is defined in s.3(1) as-
“an issue about the care, wellbeing and development of the child that is of a long-term nature and includes an issue of that nature about the child’s-
(a) education (both current or future); and
(b) religious and cultural upbringing; and
(c) health; and
(d) name.”

The powers of the Secretary when exercising parental responsibility for a child are set out in Division 2 of Part 4.3 of the CYFA and in particular in ss.172 & 173.  Under a family reunification order the Secretary has the sole right to decide where a child lives from time to time during the currency of the order.  Under ss.173(1)(a) & 173(2) the Secretary may place a child for whom the Secretary has parental responsibility in any of the following ways-
(a) in an out of home care service;
(b) in a secure welfare service for a period not exceeding 21 days (and, in exceptional circumstances, for one further period not exceeding 21 days) if the Secretary is satisfied that there is a substantial and immediate risk of harm to the child;
(c) [NOT RELEVANT FOR A FAMILY REUNIFICATION ORDER];
(d) in any other suitable situation as circumstances require [this is usually with a relative of the child].

The duties of the Secretary in deciding where to place a child under s.173 of the CYFA are set out in s.174 and include-
(a) to have regard to the best interests of the child as the first and paramount consideration; and
(b) to make provision for the physical, intellectual, emotional and spiritual development of the child in the same way as a good parent would; and
(c) to have regard to the fact that the child’s lack of adequate accommodation is not by itself a sufficient reason for placing the child in a secure welfare service; and
(d) to have regard to the treatment needs of the child.

Prior to 01/03/2016 s.287(2) of the CYFA required the Court to have regard to advice from the Secretary as to whether or not the Secretary is satisfied that the making of a custody to Secretary order is a workable option.  This requirement is no longer in the CYFA, having been replaced by the broader provisions in s.276A, discussed in section 5.12.3 above.

For a discussion of some of the principles relevant to the making of a family reunification order see DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [37]-[44] per Bell J.  The circumstances leading to the making of the custody to Secretary orders in that case are detailed at [51]-[83].
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It appears that generally, although not inevitably, the ultimate objective of a custody to Secretary order was reunification of the child with a parent.  However, there was no provision in the CYFA which replicated the reunification direction in repealed s.284(4) of the supervised custody order provisions.

Since 01/03/2016 the CYFA has been somewhat clearer in relation to the ultimate objective of a family reunification order [FRO].  Not only does the name of the order give some guidance but-
· s.167(1)(b) requires a case plan to include a permanency objective which – in the case of a FRO – is to ensure that a child who has been removed from the care of a parent of the child is returned to the care of a parent;
· s.167(3) states that a permanency objective of family reunification would be appropriate if the child has been in out of home care for a cumulative period of less than 12 months and the safe reunification of the child with a parent is likely to be achieved;
· s.276(2)(a) states that in determining whether to make a protection order that has the effect of conferring parental responsibility for a child on the Secretary, the Court must have regard to advice from the Secretary as to the likelihood of a parent of the child permanently resuming care of the child during the term of the protection order;
· s.287(1)(d)(iii) states that the Court may include any conditions on a FRO that promote the reunification of the child with a parent of the child; and
· s.287(1)(e) requires a FRO to provide that if, while the order is in force, the Secretary is satisfied that it is in the child’s best interests, the Secretary may in writing direct that a parent of the child is to resume parental responsibility for the child to the exclusion of the Secretary [as to the associated change of order provisions see s.288A discussed in section 5.17.5 below].

However, while s.294A(1)(a) prohibits the Court from extending a FRO unless “there is compelling evidence that it is likely that a parent of the child will permanently resume care of the child during the period of the extension”, there is no equivalent provision in the CYFA that needs “to be satisfied when making an initial or original FRO”: see DHHS v Brown [2018] VSC 775 at [58] per Beach JA.

In practice a family reunification order is usually confined to circumstances where-
· there is presently an unacceptable risk of harm to the child if placed in the family home; or
· neither parent is presently willing or able to have the child in the home-
but where there are good prospects for reunification of a child with a parent in the relatively short term.

In DHHS v Brown [2018] VSC 775 the trial Magistrate had placed the child on a family reunification order, at least partly to enable the existing maternal contact regime – which appeared to have been mainly positive – to continue at the same level in the hope that the 19-year-old mother would be able to ‘redeem herself’ over the period of a 12-month order.  The underlying circumstances which led to the Department’s involvement were summarized by Beach JA at [2]-[4] as follows:
“The child was born in July 2017.  He was premature and was required to remain in hospital to receive care.  In August 2017, he was discharged into the care of his mother.  In September 2017, at about the age of 10 weeks, he required admission to hospital, being distressed, dehydrated and having significant swelling to his right leg.  At the time, he was observed to have scratches on his chin and neck, a graze on his left thigh, swelling of his scrotum and grazing over the left knee.  An initial x-ray confirmed that he had suffered a fractured femur.  Subsequent radiological investigations identified a total of 24 fractures, including a fracture to his jaw, his arm and multiple fractures to his ribs, legs and feet. Investigations excluded medical causes for the infant’s fractures.  Ultimately, it was concluded that the child had almost certainly been subjected to multiple episodes of significant physical trauma.  Child protection was recommended and police became involved.”

At the trial the parents had conceded proof and did not give evidence.  The issue was whether the child should be placed on a care by Secretary order [CBSO] as the Department recommended or a FRO as the parents contended in order to allow for the possibility of the child being reunified into his 19‑year-old mother’s care.  The Department’s contention was that there was credible information that the parents had committed frequent assaults on the child; they had failed to provide an adequate explanation for the child’s injuries and there was no realistic possibility that the child could be safely reunified into the care of either parent during the period of a FRO.  The parents’ contention was that neither of them had caused the child’s injuries or had any knowledge of how those injuries were sustained.  Further, the mother had attended contacts with the child consistently which had been mainly positive and that she had engaged with services positively.

Beach JA allowed the Department’s appeal, set aside the Magistrate’s FRO and made a CBSO in lieu.  The crux of his Honour’s reasoning was that there could be no family reunification so long as the parents refused to engage about the abuse perpetrated on their son.  At [62]-[64] & [69] his Honour said:
“The Children’s Court is a busy specialist jurisdiction that deals day in day out with cases involving the wellbeing of children.  It is frequently called upon to resolve matters of great complexity where there may be significant competing considerations that must be taken into account in the resolution of its proceedings.  Accordingly, in an appeal of the present kind, the views of the magistrate who has conducted a lengthy and detailed proceeding must be accorded significant weight.  There is no occasion for this Court to substitute its view for the view of the magistrate in a case where reasonable minds might legitimately disagree.
That said, and giving all due weight to the magistrate’s decision in the present case, the result [the magistrate] arrived at was, with respect, simply not open…When all of the circumstances and all of the evidence are properly considered the only result that was open to the magistrate was to accede to the Secretary’s application, and make a CBSO.  The evidence and the findings by the magistrate that the parents know how the child’s serious injuries occurred but refused to divulge this information required a conclusion that the best interests of the child mandated the making of a CBSO.
The submission by counsel for [the mother] that the mother should now be given a chance to try to ‘properly engage with services’ before a CBSO is made must be rejected.  First, the Act contains no provision mandating such an approach.  Secondly, the circumstances of this case (which include the parents not acknowledging the circumstances of abuse known to them) makes any such conclusion not open.  While the child’s mother continues to refuse to engage about the abuse perpetrated on her son, it is not possible to see how there can be any family reunification.  The position might be different in the future if one or either parent engages frankly with authorities on the issue, and shows real willingness to address whatever it was that brought about the abuse of the child…
The case before the magistrate concerned the question of what type of protection order should have been made by the Children’s Court, in all of the circumstances of the case, having regard to the paramountcy of the best interests of the child.  That question had to be answered on a background of the mother’s refusal to divulge information about her son’s abuse and injuries, notwithstanding the obvious, blatant and horrific abuse shown to have been perpetrated on the child, and the knowledge the magistrate found (correctly) that the mother possessed about those matters.”

[bookmark: _5.17.3_Conditions_on][bookmark: B5173]5.17.3	Conditions on a family reunification order
Under s.287(1)(d) of the CYFA – applicable from 01/03/2016 – a family reunification order may include any conditions that the Court considers-
(i) to be in the best interests of the child; and
(ii) are reasonably capable of being carried out by each person who will be subject to the condition; and
(iii) promote the reunification of the child with a parent of the child.

In SJF v DOHS [2001] VSC 252R a condition had been included in a custody to Secretary order that “The child is to reside as directed by DOHS.”  The Department made an administrative decision to move the child to live with his paternal grandmother in Queensland.  The mother made an application to vary the condition to read “The child is to reside as directed by DOHS but not outside the state of Victoria.”  The magistrate refused her application.  On an originating motion Ashley J refused to grant the relief sought by the mother.  By way of dicta, after hearing submissions on the law relating to custody to Secretary orders and variations thereof, his Honour said at [35]-[37] & [40]:
“[35] [T]he matter having been debated, I will indicate my provisional view.  It is, first, that the condition to which the application to vary was directed was not a condition which the Magistrate either needed or had any jurisdiction to impose.
[36] It will be recalled that the condition was in terms that the child reside as directed by [DOHS].  It is I think perfectly clear from the definition of ‘custody’ in s.5 of the Act [identical to s.5 of the CYFA] – the meaning of which term is given context by s.124(1) [effectively identical to s.173 of the CYFA], bear in mind also the impact of s.99(1)(a) [identical to s.287(1)(a)] – that there was simply no occasion to impose the condition in respect of which variation was sought.  That being so, it is doubtful indeed that his Worship should have contemplated varying a condition which ought never to have been imposed in the first place.
[37] Beyond that, there is a question whether the power of variation conferred by s.104(2) [effectively identical to s.301 of the CYFA] can be exercised in a way that impinges upon the statutory power of the Secretary conferred by s.124 [s.173 of the CYFA] to place a child.  It is true that the power conferred upon the Children’s Court by s.99(1)(d) [effectively identical to s.287(1)(d) of the CYFA] is wide.  It may be that a condition can be imposed consistent with that provision which defacto has an impact upon the Secretary’s power of placement under s.124(1).  But what was sought here was, at least arguably, a variation which ran directly counter to the Secretary’s right or power of placement, a variation which infringed the inhibition on variation imposed by s.104(2) [effectively identical to s.301(b) of the CYFA]…
[40]. There is no doubt that, according to the order made in September 1999, and having regard to s.124 of the Act [s.173 of the CYFA], the Secretary had power to make the administrative decision he did.  It was not argued that he lacked the statutory power to make a placement outside Victoria.”

In a reserved ruling in the cases of DOHS v B siblings; DOHS v H siblings [2009] VChC 4 Judge Grant held that the Children’s Court does not have power to make it a condition of a custody to Secretary order that siblings be placed together.  At [14]-[16] his Honour said:
[14] “Upon the making of a custody to Secretary order [‘CTSO’], the Secretary becomes the sole custodian of the child [s 172(2)(a)]. By virtue of s 5, the Secretary has the sole right and responsibility to make decisions about the daily care and control of the child. This includes making decisions as to where a child resides, from time to time, during the operation of the order. Under s 173(2), the Secretary is given the widest possible powers in relation to placement of a child on a CTSO, including permitting placement in any ‘suitable situation as circumstances require.’  Section 174 provides clear direction to the Secretary in dealing with a child under s 173. The effect of these provisions is to provide the Secretary with the sole right to determine placement of a child on a CTSO. The court cannot limit that right by requiring the Secretary to place siblings together. A condition directing the Secretary to place siblings together directly affects the placement decision. As would, for example, a condition that a child only be placed with a member of his or her own ethnic community. A purported condition that relates to where or how a child is to be placed is different from a permissible condition that does not seek to direct the Secretary in any way on this issue. To impose a condition directing siblings be placed together fetters the decision-making powers of the Secretary in a way that the legislation does not permit.
[15] To interpret the legislation in this way does not mean that the Secretary has an unfettered power in relation to the placement decision. Under section 174(1)(a) any decision of the Secretary must have regard to the best interests of the child as the first and paramount consideration. In determining what decision or action to take in a child’s best interests, the Secretary must consider the matters listed in sections 10(2) and 10(3) of the Act (s 9). One of the 18 considerations listed in s 10(3) of the Act, is ‘the desirability of siblings being placed together when they are placed in out of home care’ [s 10(3)(q)]. The secretary is also required to consider other matters such as the child’s views and wishes [s 10(3)(d)] , the desirability of continuity and stability in the child’s care [s 10(3)(f)] and any other relevant considerations [s 10(3)(r)]. Sometimes these considerations are in conflict and it is not always in a child’s best interests to be placed with a sibling.
[16] Finally, in relation to Aboriginal children (the H children), the Secretary, in making a placement decision, is also required to consider the need to protect and promote the  cultural and spiritual identity and development of Aboriginal children by, wherever possible, maintaining and building their connections to their Aboriginal family and community [(s 10(3)(c)]. When making a decision for the placement of Aboriginal children in out of home care, the Secretary (or a community service) must consult an Aboriginal agency and the Aboriginal Child Placement Principle must be applied [s 12(1)(c)]. The Principles for placement of an Aboriginal child in out of home care are specifically detailed in sections 13 and14 of the Act. In making such a placement, the Secretary must have regard to the advice of a relevant Aboriginal agency, the criteria in s 13(2) and the principles in s 14. Clearly, these sections recognise that the placement decision for an Aboriginal child in out of home care is always one for the Secretary. The two sections provide detailed guidance as to how the Secretary must exercise that power. This acknowledges the role of the Secretary as custodian of the child. The court does not have, for example, the power to make it a condition of a CTSO that an Aboriginal child be placed with an Aboriginal family. In the case of an Aboriginal child on a CTSO, the decision as to placement is for the Secretary alone to determine in accordance with the relevant legislative principles. In making the placement decision for an Aboriginal child, the Secretary is bound by best interest principles – including the need to consider the desirability of placing siblings together – and must apply the Aboriginal Placement Principles in s 13 and 14 of the Act. Again, these principles may be in conflict and the Secretary cannot be limited in the application of the Aboriginal Placement Principles by a condition requiring siblings to be placed together. If it is correct that the court is unable to order Aboriginal children be placed with an Aboriginal family as a condition of a CTSO, it must also be the case that the court cannot order siblings be placed together as a condition of a CTSO. It would be a strange result if it were permissible in one case (siblings) and not in the other.”
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Section 287(1)(c) of the CYFA provides that subject to ss.287A & 296, the maximum length of a family reunification order is 12 months.  Sections 287A & 296(2)-(3) substantially affect the determination of the period of respectively an original and an extended family reunification order.  They apply to any child who has been in out of home care as a result of-
(a) an interim accommodation order;
(b) a family reunification order;
(c) a care by Secretary order;
(d) a long-term care order;
(e) a therapeutic treatment (placement) order.
They provide as follows-
· Child in out of home care for a total of X days [X < 365]:  Sections 287A(2) & 296(3) provide that the period specified in the family reunification order must not have the effect that child will be placed in out of home care for a cumulative period that exceeds 12 months commencing on the date the child is first placed in out of home care under the first of those orders.
· Child in out of home care for a total of X days [365 =< X < 730]: Sections 287A(3) & 296(4) provide that the period specified in the family reunification order must not have the effect that child will be placed in out of home care for a cumulative period that exceeds 24 months commencing on the date the child is first placed in out of home care under the first of those orders.
· Periods of out of home care must be disregarded for the purposes of determining a cumulative period in the circumstances set out in section 287A(4) [see also s.296(5)]:
(a)	any period under a child care agreement under Part 3 or under a private arrangement made by a parent is to be disregarded;
(b)	any period that child is being cared for by a parent under an interim accommodation order, an undertaking or a family preservation order under Part 4.9, including after that order or undertaking ceases to be in force, must be disregarded;
(c)	any period that the child was in out of home care must be disregarded if the child has subsequently been in the care of a parent without the child being subject to any protection order under Part 4.9.

The formulations in ss.287A(2) & 287A(3) – and ss.296(3) & 296(4) – appear to lead to a strange anomaly.  If a child has been in out of home care under one or more of the relevant orders for a period totalling 330 days it would appear that under s.287A(2) the maximum period of a family reunification order is 35 days.  However if the child has been in out of home care for a period totalling 390 days it would appear that under s.287A(3) the maximum period of a family reunification order is 340 days.  The writer does not understand the rationale for this seemingly anomalous result.

In DHHS v Brown [2018] VSC 775 – the facts of which are detailed in section 5.17.2 above – the circumstances under which a judicial officer could appropriately adjourn a case so that the length of a subsequent family reunification order could be governed by s.287A(3) rather than s.287A(2) was a central issue.  At the conclusion of the hearing on 17/08/2018 the Magistrate had adjourned the matter, saying an attempt would be made to provide a decision by 13/09/2018.  On that day the Magistrate again adjourned the matter to 03/10/2018 for decision.  On 03/10/2018 the Magistrate made a FRO until 29/09/2019 with 11 conditions, including conditions in relation to contact between the child and the parents and maternal grandmother.  Had the Magistrate made a FRO on 13/09/2018, s.287A(2) of the CYFA would have limited its period to 29/09/2018.  By virtue of the adjournment to 03/10/2018 s.287A(2) ceased to have operative effect and the maximum length of a FRO was then governed by s.287A(3), meaning it could be made until 29/09/2019.  In the circumstances of this case Beach JA disapproved that decision.  However, his Honour fell short of holding that an adjournment for the purpose of circumventing ss.287A(2) & 294A(1)(a) could never be appropriate, saying:
[57] “In the present case, far from there being ‘compelling evidence’ that it was likely that one of the parents of the child would permanently resume care of the child during the period 30/09/2018 to 29/09/2019, the evidence was completely to the contrary.
[58] The ‘compelling evidence’ requirement for an extension of a FRO was not (and is not) a requirement that needed to be satisfied when making an initial or original FRO.  That is, for the making of an original or initial FRO, there is no equivalent provision to s.294A(1)(a) of the Act.
[59] The Secretary submitted that it is plain from what the magistrate said during the hearing that [the magistrate] had intended to give judgment on 13/09/2018 if a CBSO was to be made.  On the other hand, if [the magistrate] wanted to make a FRO for the next 12 months then, in order to avoid the operation of s.294A(1)(a) of the Act, the magistrate had to make the order after 29/09/2018...
[60] Counsel for the [mother] submitted that I should not find that the magistrate had engaged in some artifice for the purpose of avoiding a provision of the Act.  He submitted that the Act gave the magistrate wide powers and discretions to conduct the proceeding as he thought fit in the best interests of the child.
[61] There is obvious force in the Secretary’s submissions.  Generally speaking, a Children’s Court magistrate should not conduct protection proceedings, or take a step in such proceedings, with a view to avoiding the operation of a section of the Act.  I say ‘generally speaking’ only because in the unique, varied and difficult circumstances that are capable of arising given all of the myriad of differing fact situations in relation to families and children, I cannot exclude the possibility of a rare or exceptional case where the paramount interests of a child might require some unusual or unorthodox procedural step to be taken by a Children’s Court magistrate.  The present case, however, is not such a case.”

There is no provision in s.287A which specifically applies if a child has been in out of home care for a total period that is 24 months or longer.  Does the Court have power to make a family reunification order of up to 12 months duration in such a case pursuant to s.287(1)(c) or can a family reunification order not be made at all?  There appears to be no authority on this issue which the writer discussed – without formally deciding – in The K Children [unreported, Children’s Court of Victoria-Power M, 21/06/2016] and in the following extract from The C & K Siblings [unreported, Children’s Court of Victoria-Power M, 23/04/2018, pp.38-39]:
“[C] has been in out of home care for just under 2½ years.  It is commonly believed that since the amendments to the CYFA made on 01/03/2016 this Court has no power to make a family reunification order for a child who has been in out of home care for 24 months or more.  I am not convinced that the amendments have had that effect.  In the case of The K Children on 21/06/2016 I had discussed – without deciding – whether or not there was any bar on the making of a FRO in circumstances where s.287A of the CYFA did not apply.  In that case the submissions of Mr Kune on behalf of the Department were clearly based on an implication from the time limits for FROs which are set out in new s.287A of the Act.  Clearly and appropriately foreshadowing a possible expanded argument on this issue on a later date, Mr Kune said:
‘I accept there is no express provision in the legislation – none that I have been able to find – which says that an FRO can’t be made if a child is out of parental care for 2 years or more but the intention of Parliament is that such an order should not be available in those circumstances given the nature of the orders and the considerations to be had and the general purpose of the amending Act.  I acknowledge there is a gap in the express sense of the legislation which could have been dealt with by a sentence or two.  There have been comments about this by various judicial officers.  It will be submitted by DHHS that it is not open on the basis of the overall purpose of the amending Act [to make an FRO where a child has been out of parental care for 2 years or more].’
So Mr Kune conceded that there is no express provision in the amended Act which expressly bars the making of an FRO where a child has been in non-parental care for 24 months or more.  Ms Cullen [counsel for DHHS] made the same concession in C’s case.  Section 287A(2) sets time limits for an FRO where a child has been in non-parental care for less than 12 months.  Section 287A(3) sets time limits for an FRO where a child has been in non-parental care for 12 months but less than 24 months.  It is impossible to see any pattern between these two subsections or any rationale for the surprising result that if a child has been in non-parental care for 11 months, the maximum period of an FRO is 1 month whereas if a child has been in non-parental care for 13 months, the maximum period of an FRO is 11 months.  So I am unable to imply from these two limbs of s.287A that Parliament must have intended that no FRO could be made where a child has been in non-parental care for 24 months or more.  To do so would be to engage in the kind of judicial legislating which a Full Court of Appeal was not prepared to do in relation to ‘baseline sentencing’ in the case of DPP v Walters (a pseudonym) [2015] VSCA 303.  It is certainly no less arguable that there is actually no gap at all, that Parliament did not intend to bar a FRO in a case where a child has been in non-parental care for 24 months or more.  Ms Cullen referred me to the Second Reading Speech which says ‘Although a FRO cannot be made beyond 2 years it doesn’t necessarily preclude family reunification in the event that circumstances change.’  But can Hansard be used as a tool for statutory interpretation where there is no express gap at all, no ambiguity as such?  And how can this be reconciled with further passages in Hansard which state that ‘a FRO will be made when a child is placed in out of home care and there is an intent to reunify the child with the parent…and the focus of FROs will be to mobilize supports and services to assist parents to resume permanent care of their child within one year’?  That is exactly the situation in C’s case.  By contrast Hansard says that ‘a CBSO will be made where the objective is to make arrangements for the permanent or long-term care of the child.’  That is exactly what the present situation in C’s case is not. 
However, although I would have given serious consideration to placing C on a FRO if the plan was for him to remain in Victoria, there is a significant issue about making an FRO in circumstances where it is planned for him to live in Queensland.  The problem is what I believe is the impossibility of transferring a FRO either judicially or administratively to Queensland…My experience from several other cases is that the Queensland Department of Child Safety, Youth & Women will not accept either a judicial or an administrative transfer of a FRO from the Department in Victoria under Schedule 1 of the CYFA.  In order to give the greatest possible assistance to the mother and maternal grandmother in the process of reunification I think it is unarguable that this case should be transferred to the Queensland Department as soon as possible.  In those circumstances it is not in C’s best interests to place him on a FRO even if I had power to do so.”

[bookmark: _5.17.4/6_Temporary_increase][bookmark: B51746][bookmark: _5.17.4/6_Temporary_increase_1]5.17.4/6 Temporary increase in maximum length of FRO/FRO extension due to COVID-19
Section 600OA of the CYFA was introduced by the COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020 as a response to the COVID-19 pandemic.  It allowed the maximum length of the period of a family reunification order [FRO] or an FRO extension to be increased by up to 6 months if certain pre-conditions were met.

This temporary section provided that the Court may specify a period in a FRO, or extend a FRO by a period, that will have the effect that the child will be placed in out of home care for a longer cumulative period than would otherwise be permitted under ss.287A(2) or (3) or 294A(1)(b) or 296(3) or (4) if-
(a) the Court is satisfied that the progress of a parent of the child towards reunification has been impeded as a result of the COVID-19 pandemic;
(b) the Court is satisfied that it is in the best interests of the child to do so;
(c) the additional period specified does not exceed the period for which the parent’s capacity to make progress towards reunification has been impeded as a result of the COVID-19 pandemic; and
(d) the additional period of the FRO or the extension thereof will not have the effect that the child will be placed in out of home care for a cumulative period that is more than 6 months longer than would otherwise have been permitted under ss.287A(2) or (3) or 294A(1)(b) or 296(3) or (4).

Section 600OA commenced operation on 21/10/2020 and was subsequently extended until 25/04/2023.  It was repealed on 26/04/2023.  However, the repeal of s.600OA does not impact existing family reunification orders which have been made subject to the additional six months or part thereof.

[bookmark: _5.17.5_Administrative_reunification][bookmark: B5175]5.17.5	Administrative reunification with parent during period of family reunification order
Old s.286 empowered the Secretary to change administratively a supervised custody order into a supervision order by directing that the child was to return to a parent.  There was no such provision enabling a change to the nature of a custody to Secretary order.  As from 01/03/2016 s.288A provides for a family reunification order (FRO) to be administratively converted to a family preservation order (FPO) if the Secretary directs that a parent or parents of a child are to resume parental responsibility for the child to the exclusion of the Secretary.
· Sections 288A(1) & (2) provide that from the date of such a direction (a copy of which the Secretary must give to the Court, the child and the parent)–
(a)	the Secretary ceases to have parental responsibility for the child; and
(b)	the parent resumes parental responsibility for the child as specified in the direction; and
(c)	the family reunification order is taken to be a family preservation order giving the Secretary responsibility for the supervision of the child and placing the child in the day to day care of the parent or parents who have parental responsibility for the child; and
(d)	the conditions of the family reunification order continue to apply as conditions of the family preservation order; and
(e)	Division 3 of Part 4.9 applies to the order; and
(f)	the order ceases to be a family reunification order for the purposes of the CYFA.
· Section 288A(3) empowers the Secretary to apply to the Court to determine that the family preservation order is to include conditions [Form 32].  On such application s.288A(4) provides that the Court may determine that the family preservation order is to include conditions of the type referred to in s.281 without requiring the parties to attend, or be represented at, the proceedings.

In AA v DFFH (2020) 61 VR 436; [2020] VSC 400 at [89] Incerti J observed that the relationship between s.289A and s.280(2) – which envisages a maximum period for a court-ordered FPO – is “uncertain”.  The same is true of the relationship between s.288A and s.280(2).  There is indeed no express statutory provision governing the end date of an FPO created administratively under s.288A.  It is the writer’s opinion that the end date of an FPO created under s.288A cannot be later than–
· the end date of an unexpired FRO; or
· if the FRO would have expired but was being kept alive by some other express statutory provision, the date of the Secretary’s change direction.
This is because–
· s.288A is headed “Change to nature of order”, not a broader formulation of “Change to order” or “Change to nature and period of order”;
· s.288A(1)(c) provides that “the FRO is taken to be an FPO” which suggests that the end date of the administratively created FPO is intended to be the same as the judicially created FRO unless the FRO has been kept alive by some other statutory provision;
· to hold otherwise appears inconsistent with the “Extension of protection orders” provisions of ss.293‑298 which confer judicial powers to extend protection orders on the Court, not administrative powers on the Secretary DFFH;
· in contrast with s.288A(3) which empowers the Secretary to apply to the Court to determine that the FPO is to include conditions, there is no express provision to authorise the Secretary to apply to the Court to set an end date for the FPO or to empower the Court to set an end date; and
· it seems fundamentally wrong that exercise of an administrative power could create a longer intervention by DFFH into family life than a Court has ordered or Parliament has allowed, even if the nature of the intervention is less instrusive.

It is important to note that an application to extend an FRO under s.293(1)(b) is different from an application to extend an FPO under s.293(1)(a) and that an existing application to extend an FRO does not operate to extend an administratively created FPO beyond the end date of the FRO.  Hence, if an FRO would have expired were it not for an application to extend it, an application to extend an FPO created by a change direction must be filed on or before the date of the change direction or there will be no order for the Court to extend: see DFFH v WE & WL [2022] VChC 1 at [57].

In DFFH v WE & WL [2022] VChC 1 the Court had placed each of the two children on a family reunification order [FRO] on 05/10/2021.  In the exercise of her parental responsibility under the FROs the Secretary had initially placed the children with the maternal grandmother.  The FROs had been kept alive beyond their end date of 08/07/2022 by applications to extend FRO filed by DFFH on 31/05/2022.  The DFFH had returned the children to their father’s care on 08/08/2022 although it was conceded by the Secretary that she had not – though she had intended to do so – directed in writing pursuant to s.288A that the father resume parental responsibility for the children to the exclusion of the Secretary.
Counsel for the mother had submitted that the Court should hold that s.288A does not empower the Secretary administratively to convert a FRO to a family preservation order while there is an active application before the Court.  At [32] the presiding magistrate rejected any such limitation on the Secretary’s power under s.288A.  There is no such prohibition in the CYFA, a provision to this effect which would have prevented DFFH from directing a parent to resume parental responsibility for a child under a FRO/CBSO if there were certain specified live applications before the Court (including an application to extend an FRO) having lapsed along with the Bill on 01/11/2022: see Children, Youth and Families Amendment (Child Protection) Bill 2021, cll. 1(xiv), 32 & 33.
Counsel for the mother had also submitted that the Court should order that the purported reunification was void and that the children be returned immediately to the care of the maternal grandmother: see p.4.  In holding that she had no power to direct the placement of a child on a FRO or to review a direction of the Secretary pursuant to s.288A, the presiding magistrate said at [45]-[46]:
“A direction made by the Secretary pursuant to s.288A(1) CYFA is an administrative decision… The Children’s Court of Victoria is a Court created by statute…[Counsel] has not referred to any statutory provision in the CYFA which gives the Children’s Court the power to review and confirm, vary or set aside an administrative decision made by the Secretary concerning a child.  The CYFA does, however, vest that jurisdiction in VCAT pursuant to s.333(1)(a) of the Act.  In addition the Supreme Court of Victoria has jurisdiction to review an administrative decision pursuant to Order 56 of the Supreme Court (General Civil Procedure) Rules 2015 (Vic).”
Commenting on the effect of subsequent service of a s.288A direction, the presiding magistrate said at [57]:
“Section 288A(1)(c), (d) [, (e)] and (f) CYFA clarify that it is a family preservation order which is in place and that the order ceases to be a family reunification order for the purposes of this Act.  Accordingly ‘on and from the date of the direction’ the family reunification order ceases. There is no family reunification order before the Court to vary or extend.  Unless there is an application to extend a family preservation order simultaneously filed on the date of direction, there will not be any order before the Court to extend: C/F the judgment of Judge Chambers in In the Matter of ZB 16/09/2020 at [21].”
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In In the Matter of ZB (Children’s Court of Victoria, unreported, 16/09/2020) ZB had been placed on a family reunification order [FRO] on 13/03/2019, the FRO operating until 10/12/2019.  On 06/12/2019 DHHS (as it then was called) filed an application for a care by Secretary order, the effect of which was to keep the FRO “in force” pursuant to s.289(1B) CYFA.  On 29/05/2020 the Court granted an application made by DHHS to vary the FRO in relation to the mother’s contact with ZB.
On 03/07/2020 the Secretary DHHS gave a direction under s.288A CYFA that the mother resume parental responsibility for ZB.  If that direction was validly given, then from 03/07/2020 the Secretary ceased to have parental responsibility for ZB [s.288A(1)(a)] and the FRO was taken to be a family preservation order [FPO] giving the Secretary responsibility for the supervision of ZB but placing ZB in the day to day care of his mother [s.288A(1)(c)].
On 21/07/2020 DHHS filed an application to vary the FPO.  That application was granted by the Court on 27/07/2020.  On 13/08/2020 DHHS filed an application to extend the FPO.
Before Judge Chambers DHHS contended that the direction it had given pursuant to s.288A was invalidly made and should be treated as ‘void’ by the Court.  Judge Chambers disagreed, holding at [20]-[24] & [27]-[28]:
[20] “The determination of the issue in dispute in this case depends on the construction to be given to s.289(1B) of the CYFA, which provides as follows:
‘A protection order applying to a child at the date of the application for a care by Secretary order in relation to the child continues in force until the application is determined.’
[21] The wording of s.289(1B) may be contrasted with s.293 of the CYFA which deals with applications to extend protection orders and provides at s.293(3) that “[i]f an extension application is made in respect of an order, the order continues until the application is determined (my emphasis).
[22] The question in issue is whether s.289(1B) of the CYFA, properly construed, means that the protection order applying at the date a CBSO application is made continues in force unchanged pending determination of the application.  I do not consider this literal interpretation of s.289(1B) is to be preferred.
[23] Here, Parliament has not chosen to use the definite article ‘the’ as it has in s.293(3) in relation to a protection order that continues pending determination of the application.
[24] The statutory purpose of s.289(1B) of the CYFA is clear: it is to continue the operation of the order in force at the time the CYFA application is made.  However, I consider it would require clear, unambiguous language to construe s.289(1B) as meaning that a protection order in place at the time of the CBSO application was ‘set in concrete’ pending determination and could not be altered by operation of s.288A notwithstanding that it may be in the best interests of the child to do so…
[27] In my view, upon the filing of the CBSO application, the FRO continued in force for all purposes of the CYFA, including power given to the Secretary under s.288A to change the nature of the order for ZB’s mother to resume parental responsibility under a FPO pending the Court’s determination of the CBSO application.  As such, the order then ceased to be a FRO for the purposes of the Act [s.288A(1)(f)], including for the purpose of calculating the cumulative period in which the child was in out of home care under s.287A of the CYFA.  The FPO could then be varied by the Court, which it did on 27 July 2020, being satisfied it was in the best interests of the child to do so.
[28] In contrast to the situation in the case of Secretary DHS v SY [2001] VSC 231, the direction of the Secretary has not extinguished the Court’s power to determine the CBSO application.  There remain six orders which the Court could make under ss.289(1A) and 289(1C) of the CYFA, including the very order that is sought in this case, namely a FPO.”

5.17.6	Extension of family reunification order
The CYFA provides in ss.293, 294, 294A(1), 296 & 298 a procedure which enables a family reunification order to be extended.  The maximum period of extension is governed by ss.296(2) & 296(3) which are in substantially the same terms as the anomalous s.287A discussed in section 5.17.4 above.

An application for extension must be made to the Court while the order is still in force: see s.293(2). The application [Form 27] is made to the Court when it is filed in the Court: see s.214 of the CYFA [formerly s.81 of the CYPA].

The initiation of extension proceedings keeps the family reunification order in force until the application is determined by the Court [s.293(3)].  If the application is not filed prior to the expiry of the order, the order lapses and cannot be revived by a subsequent application to extend: see the judgment of Beach J. in Secretary to the Department of Health and Community Services v VPP & BC [Supreme Court of Victoria, unreported, 24/01/1994].

Under ss.294, 294A(1) & 296 on an extension application the Court may extend a family reunification order if satisfied that this is in the best interests of the child.  However it must not extend a family reunification order unless satisfied that–
(a) there is compelling evidence that it is likely that a parent of the child will permanently resume care of the child during the period of the extension; and
(b) the extension will not have the effect that the child will be placed in out of home care for a cumulative period that exceeds 24 months calculated in accordance with s.287A.

If an extension application was granted under the CYPA, the Children's Court as a matter of practice backdated the extended order to commence on the day after the previous order would have expired had it not been kept alive by operation of law.  However, in the appeal of M v H [County Court of Victoria, unreported, 1716/1998], Judge Harbison decided that the legislation did not require her to backdate the extended order.  The Children’s Court has since proceeded on the basis that it is not required to backdate the extended order to commence on the day after the previous order would have expired had it not been kept alive by operation of law.

Former s.295 has been repealed.  Amongst other things, it listed matters which the Court was required to take into account in determining an application to extend a custody to Secretary order.  It has been replaced by the generic s.276A, discussed in section 5.12.3 above.

Former s.297 has been repealed.  It authorised the Court to grant a limited extension of a custody to Secretary order in conjunction with a direction to the Secretary to take steps to ensure that at the end of the period of the extended order a person other than a parent applies to a court for an order relating to the custody or the custody and guardianship of the child.  While it may seem strange that a provision giving the Court power to expedite permanency for a child has been deleted by amendments said to be designed to promote permanency, s.297 was rarely used in practice as the factual circumstances in which it was applicable rarely arose.  For judicial discussion of former s.297(1) – and in particular s.297(1)(f) – see DOHS v The D Children [Children’s Court of Victoria-Power M, 11/01/2012].

Section 298 provides that if the extension is for more than 12 months-
· the Court must direct the Secretary-to review the operation of the order before the end of the period of 12 months after the making of the extended order; and
· the Secretary must notify the Court, the child (if the child is aged 10 years or over), the parent(s) and any other persons that the Court directs if the Secretary determines that the order is to end after the first 12 months or on the date that notice is given by the Secretary, whichever is the later.

[bookmark: _5.17.7_Suspension/Lapse/Revival][bookmark: B5177][bookmark: _Toc30666547][bookmark: _Toc30666777][bookmark: _Toc30667952][bookmark: _Toc30669330][bookmark: _Toc30671546][bookmark: _Toc30674073][bookmark: _Toc30691295][bookmark: _Toc30691668][bookmark: _Toc30692048][bookmark: _Toc30692807][bookmark: _Toc30693186][bookmark: _Toc30693564][bookmark: _Toc30693942][bookmark: _Toc30694323][bookmark: _Toc30698912][bookmark: _Toc30699290][bookmark: _Toc30699675][bookmark: _Toc30700830][bookmark: _Toc30701217][bookmark: _Toc30743828][bookmark: _Toc30754651][bookmark: _Toc30757092][bookmark: _Toc30757640][bookmark: _Toc30758040][bookmark: _Toc30762801][bookmark: _Toc30767455][bookmark: _Toc34823473]5.17.7	Suspension/Lapse/Revival
Section 288(1) of the CYFA provides that a family reunification order:
· is suspended on the making, with the prior consent of the Secretary, of an application under the Family Law Act 1975 (Cth) by a person who is not a parent of the child, seeking an order with respect to parental responsibility for the child, on the terms of which the parties to the application have agreed; and
· ceases to be in force on the making of such order.
Section 288(2) of the CYFA provides that a family reunification order that has been suspended under s.288(1) revives if-
(a) the application for the order sought under the Family Law Act 1975 (Cth) is withdrawn; or
(b) the order sought is refused.

[bookmark: _5.17.8_Variation_&][bookmark: B5178][bookmark: _Toc30666548][bookmark: _Toc30666778][bookmark: _Toc30667953][bookmark: _Toc30669331][bookmark: _Toc30671547][bookmark: _Toc30674074][bookmark: _Toc30691296][bookmark: _Toc30691669][bookmark: _Toc30692049][bookmark: _Toc30692808][bookmark: _Toc30693187][bookmark: _Toc30693565][bookmark: _Toc30693943][bookmark: _Toc30694324][bookmark: _Toc30698913][bookmark: _Toc30699291][bookmark: _Toc30699676][bookmark: _Toc30700831][bookmark: _Toc30701218][bookmark: _Toc30743829][bookmark: _Toc30754652][bookmark: _Toc30757093][bookmark: _Toc30757641][bookmark: _Toc30758041][bookmark: _Toc30762802][bookmark: _Toc30767456][bookmark: _Toc34823474]5.17.8	Variation & interim variation of family reunification order
Sections 300 & 301 of the CYFA provide that on application [Form 28] by-
(a)	the child; or
(b)	a parent; or
(c)	the Secretary-
the Court may vary, add or substitute any condition(s) of a family reunification order but must not-
· extend the order; or
· make any change in the conferral of parental responsibility for the child.

Section 300A empowers the Secretary to apply to the Court for a variation of the conditions of a family reunification order without serving notice under s.277 [Form 29] if the Secretary is satisfied on reasonable grounds that-
(a) there has been an unexpected change in circumstances; and
(b) the application is necessary for the safety and wellbeing of the child.

Sections 302(1) & 302(2) provide that on an application under s.300 or 300A the Court may vary, add or substitute any condition(s) on an interim basis pending the final determination of the application but must not-
· extend the order; or
· make any change in the conferral of parental responsibility for the child.
Any such variations have effect until the final determination of the appeal [s.302(3)].  There is no longer any requirement that there be exceptional circumstances before the Court may make an interim variation of the conditions of a family reunification order.
[bookmark: _Toc30666549][bookmark: _Toc30666779][bookmark: _Toc30667954][bookmark: _Toc30669332][bookmark: _Toc30671548][bookmark: _Toc30674075][bookmark: _Toc30691297][bookmark: _Toc30691670][bookmark: _Toc30692050][bookmark: _Toc30692809][bookmark: _Toc30693188][bookmark: _Toc30693566][bookmark: _Toc30693944][bookmark: _Toc30694325][bookmark: _Toc30698914][bookmark: _Toc30699292][bookmark: _Toc30699677][bookmark: _Toc30700832][bookmark: _Toc30701219][bookmark: _Toc30743830][bookmark: _Toc30754653][bookmark: _Toc30757094][bookmark: _Toc30757642][bookmark: _Toc30758042][bookmark: _Toc30762803][bookmark: _Toc30767457][bookmark: _Toc34823475]
[bookmark: _5.17.9_Revocation_of][bookmark: B5179]5.17.9	Revocation of family reunification order
On an application to revoke a family reunification order [Form 28] pursuant to s.304 of the CYFA by-
(a)	the child; or
(b)	a parent; or
(c)	the Secretary-
s.308 provides that the Court-
· must revoke the order if it is satisfied that the Secretary, the child and the child’s parent have agreed to the revocation and the revocation is in the best interests of the child; or
· in any other case, may revoke the order if satisfied it is in the best interests of the child to do so.

For a discussion of some of the principles relevant to the revocation of a family reunification order see:
· DOHS v Sanding [2011] VSC 42; (2011) 36 VR 221 at [45]-[50] per Bell J; the circumstances leading to the revocation of the custody to Secretary orders in that case are detailed at [85]-[112];
· Cardell (a pseudonym) v Secretary DHHS [2019] VSC 781 per Maxwell P dismissing an appeal against a decision of Hubble M in DHHS and Oliver (a pseudonym) [2019] VChC 5.

Section 310(3) of the CYFA provides that if the Court revokes a family reunification order under s.308, it may, if satisfied that the grounds for a finding under s.274 still exist-
· order an undertaking or make a family preservation order; or
· if satisfied that the changed circumstances justify it in doing so, make a care by Secretary order or a long-term care order in respect of the child.

If the Court revokes an order under s.308(a) – namely where the Secretary, the child and the parent have agreed to the revocation – s.310(4) prohibits the Court from making a care by Secretary order or a long-term care order in lieu unless the application for revocation was made by the Secretary.

Under s.105(3) of the CYPA, any protection order made in lieu of a revoked custody to Secretary order only remained in force for the unexpired portion of the revoked order.  There is no such provision in the CYFA.

An application by the Secretary to revoke a custody to Secretary order and replace it with a guardianship to Secretary order – usually in tandem with an application for extension – was a relatively common event where a child had been out of parents’ care for a significant time and the Secretary considers that there is no reasonable likelihood of reunification.  Since 16/03/2016 the more usual applications made by the Secretary in such circumstances are either under s.289(1A) for a care by Secretary order [Form 23] or under s.290(1A) for a long-term care order [Form 25].

[bookmark: _5.17.10_No_breach][bookmark: B51710]5.17.10	No breach of family reunification order
There are no provisions relating to breach of a family reunification order.  A consequence of a breach by a parent or child of conditions or case plan may sometimes be an application by the Secretary to revoke the order and replace it with a care by Secretary order or alternatively an application by the Secretary for a care by Secretary order or a long-term care order.

[bookmark: _5.18_Care_by][bookmark: B518][bookmark: _Toc30666550][bookmark: _Toc30666780][bookmark: _Toc30667955][bookmark: _Toc30669333][bookmark: _Toc30671549][bookmark: _Toc30674076][bookmark: _Toc30691298][bookmark: _Toc30691671][bookmark: _Toc30692051][bookmark: _Toc30692810][bookmark: _Toc30693189][bookmark: _Toc30693567][bookmark: _Toc30693945][bookmark: _Toc30694326][bookmark: _Toc30698915][bookmark: _Toc30699293][bookmark: _Toc30699678][bookmark: _Toc30700833][bookmark: _Toc30701220][bookmark: _Toc30743831][bookmark: _Toc30754654][bookmark: _Toc30757095][bookmark: _Toc30757643][bookmark: _Toc30758043][bookmark: _Toc30762804][bookmark: _Toc30767458][bookmark: _Toc34823476]5.18	Care by Secretary order [formerly guardianship to Secretary order]

[bookmark: _5.18.1_Effect_of][bookmark: B5181][bookmark: _Toc30666551][bookmark: _Toc30666781][bookmark: _Toc30667956][bookmark: _Toc30669334][bookmark: _Toc30671550][bookmark: _Toc30674077][bookmark: _Toc30691299][bookmark: _Toc30691672][bookmark: _Toc30692052][bookmark: _Toc30692811][bookmark: _Toc30693190][bookmark: _Toc30693568][bookmark: _Toc30693946][bookmark: _Toc30694327][bookmark: _Toc30698916][bookmark: _Toc30699294][bookmark: _Toc30699679][bookmark: _Toc30700834][bookmark: _Toc30701221][bookmark: _Toc30743832][bookmark: _Toc30754655][bookmark: _Toc30757096][bookmark: _Toc30757644][bookmark: _Toc30758044][bookmark: _Toc30762805][bookmark: _Toc30767459][bookmark: _Toc34823477]5.18.1	Effect of a care by Secretary order
A guardianship to Secretary order [abolished on 01/03/2016] granted custody and guardianship of a child to the Secretary to the Department of Health & Human Services to the exclusion of all other persons.  Under the transitional provisions in Schedule 5 to the CYFA-
· any guardianship to Secretary order in force immediately before 01/03/2016;
· any custody to Secretary order in force immediately before 01/03/2016 in a case where the child had been under a custody to Secretary order for 24 months or more as at 01/03/2016-
was thereafter taken to be a care by Secretary order.

Under s.289(1)(a) of the CYFA a care by Secretary order [Form 24] confers parental responsibility for the child on the Secretary to the exclusion of all other persons.  The powers and duties of the Secretary when exercising parental responsibility for a child are set out in Division 2 of Part 4.3 of the CYFA and are discussed in section 5.17.1 above.

A care by Secretary order is identical in effect to a guardianship to Secretary order which existed prior to 01/03/2016 and the statutory provisions relating to both orders are similar.  Both orders resemble the old ‘wardship’ order under the legislation repealed in 1991.  A care by Secretary order is an order of last resort, usually confined to cases where the child is considered to be at unacceptable risk of harm in the care of a parent and the prospect of reunification with a parent within a reasonable time is zero or slight.  See also AA v DHHS & Ors [2020] VSC 400; (2020) 61 VR 436 at [82]-[83] where Incerti J said:
“A CBSO…is made ‘where the objective [is] to make arrangements for the permanent or long-term care of the child when reunification is not possible.’ The powers of the CBSO, with its origins in the wardship system, represents ‘a major form of State or public intervention into the affairs of private citizens.’…Section 10(3)(a) requires the Court to ensure that intervention into the relationship between parent and child is limited to that necessary to secure the safety and wellbeing of the child.  Since this intervention is coupled with prioritising family preservation as the highest ranking permanency objective under s.167(1) of the Act, the powers contained within a CBSO should be applied sparingly.”

The period of a care by Secretary order made on or after 01/03/2016 is a fixed 2 years [s.289(1)(b)] in contrast with the legislation prior to 01/03/2016 which provided that the maximum initial period of a guardianship to Secretary order was 2 years.  Section 275(2) of the CYFA provides that a protection order may continue in force after a child attains the age of 17 years but ceases to be in force when the child attains the age of 18 years.  In s.3(1) of the CYFA paragraph (b) of the definition of ‘child’ provides that for proceedings in the Family Division (other than intervention order proceedings and therapeutic treatment proceedings) ‘child’ means “a person who is under the age of 17 years or, if a protection order…or an interim order…continues in force in respect of him or her, a person under the age of 18 years”.  Section 275(3) of the CYFA – introduced on 16/03/2016 – provides that a care by Secretary order or long-term care order may be made in relation to a child who is under the age of 18 years but ceases to be in force when the child attains the age of 18 years or marries, whichever happens first.  It appears to the writer that s.275(3) has the effect of expanding the definition of ‘child’ in paragraph (b) of the meaning in s.3(1).

A care by Secretary order ceases to be in force when the child attains the age of 18 years or marries, whichever happens first [ss.275(3) & 289(1)(c)].

Sections 289(2)-(6) of the CYFA provide that-
· the Court must direct the Secretary to review the operation of the order before the end of the period of 12 months after the making of the order; and
· the Secretary must notify the Court, the child (if the child is aged 10 years or older), the parent(s) and any other persons that the Court directs if the Secretary determines that the order is to end prematurely after the first 12 months or on the date that notice is given by the Secretary, whichever is the later.

[bookmark: _5.18.2_Non-reunification_is][bookmark: B5182]5.18.2	Non-reunification is the usual basis for a care by Secretary order
It is clear from s.167(4) of the CYFA – the current version of which came into operation on 01/03/2016 – that a permanency objective of adoption, permanent care or long-term out of home care would be appropriate if-
(a) the child has been in out of home care for 12 months and there is no real likelihood for the safe reunification of the child with a parent in the next 12 months; and
(b) except in exceptional circumstances, the child has been in out of home care for a total of 24 months.

Further, s.276A(2)(d) requires the Court, in determining whether to make a protection order that has the effect of conferring parental responsibility for a child on the Secretary, to “have regard to advice from the Secretary as to the benefits to the child of making a care by Secretary order to facilitate alternative arrangements for the permanent care of the child [curiously there is no reference to a long-term care order] if–
(i)	the child is in out of home care as a result of an order under this Part and has been in out of home care under such an order for a cumulative period of 12 months determined in accord with s.287A(4); and
(ii)	there appears to be no realistic prospect of the child being able to safely return to the care of the parent within a further period of 12 months; and
(iii)	there are no permanent care arrangements already available for the child”.

It follows that non-reunification is now the usual basis for a care by Secretary order.

[bookmark: _5.18.3_No_conditions][bookmark: B5183][bookmark: _Toc30666552][bookmark: _Toc30666782][bookmark: _Toc30667957][bookmark: _Toc30669335][bookmark: _Toc30671551][bookmark: _Toc30674078][bookmark: _Toc30691300][bookmark: _Toc30691673][bookmark: _Toc30692053][bookmark: _Toc30692812][bookmark: _Toc30693191][bookmark: _Toc30693569][bookmark: _Toc30693947][bookmark: _Toc30694328][bookmark: _Toc30698917][bookmark: _Toc30699295][bookmark: _Toc30699680][bookmark: _Toc30700835][bookmark: _Toc30701222][bookmark: _Toc30743833][bookmark: _Toc30754656][bookmark: _Toc30757097][bookmark: _Toc30757645][bookmark: _Toc30758045][bookmark: _Toc30762806][bookmark: _Toc30767460][bookmark: _Toc34823478]5.18.3	No conditions on a care by Secretary order
There was no provision in the CYPA authorizing conditions on a guardianship to Secretary order.  This may be compared with the 5 other protection orders where specific provision is made for conditions [ss.89(2), 92, 96(1)(e), 98(1) & 99(1)(d)].  Hence it was believed that the Court had no power to place conditions on a guardianship to Secretary order.  In MS & BS v DOHS [County Court of Victoria, unreported, 18/10/2002] at p.40, Judge Cohen described this as "regrettable", a sentiment with which the writer entirely concurred.  This remains the case under the CYFA, where specific provision is made for conditions on 3 of the 4 other protection orders [UTK-s.278(3), FPO-s.281, FRO-s.287(1)(d)] and on a permanent care order [s.321(1)] but not on care by Secretary orders or long-term care orders.  In DHHS v Children’s Court of Victoria & Ors [2020] VSC 520 McMillan J said at [47]:  “Section 275(d) of the Act specifically grants jurisdiction to make a care by secretary order.  Such an order grants sole custody of a child to the Secretary of the DHHS, and may include conditions in the best interests of the child: ibid s289. The purpose of a custody to secretary order [sic] is protective…”.  While the writer wishes that her Honour’s dicta was correct, regrettably he remains of the view that the CYFA does not confer a court with power to include conditions on a care by Secretary order or a long-term care order.

[bookmark: _5.18.4_Applications_upon]5.18.4	Applications upon which a care order by Secretary can be made
Prior to 16/03/2016 the mechanisms which could lead to the Court making a long-term guardianship to Secretary order were-
· proof of a protection application [s.162] or a irreconcilable differences application [s.259] and a related finding that the child remains in need of protection [274(a) & 275(1)(d)] or that irreconcilable differences still remain [s.274(b) & 275(1)(d)]; or
· revocation of another protection order – either in breach proceedings [s.318(2)(c)+(3)] or certain revocation proceedings [s.310(3)(c)+(6)(c)] – and making a guardianship to Secretary order in lieu.

These mechanisms are still applicable to the Court making a care by Secretary order.  However, as and from 16/03/2016 there is an additional pathway.  New s.289(1A) provides that subject to Division 1 of Part 4.9, a care by Secretary order may be made on the application of the Secretary [Form 23].  In the writer’s strong opinion s.289(1A) is not intended to by-pass the initiating procedures of a protection application [s.162] or an irreconcilable differences application [s.259].  Although it is not expressly stated in the CYFA, it seems clear that an application for a care by Secretary order under s.289(1A) contemplates that there is a current child protection order in force.  This is expressly indicated in the Explanatory Memorandum to Act No.8/2016 which states that “a care by Secretary order may be made on the application of the Secretary when a protection order is in force in respect of a child”.

[bookmark: _5.18.5_Other_orders][bookmark: B5185]5.18.5	Other orders can be made on an application for a care by Secretary order
On an application by the Secretary for a care by Secretary order under s.289(1A), the Court is empowered by s.289(1C)-
· if it decides not to make a care by Secretary order; and
· if satisfied that the grounds for a finding under s.274 still exist [i.e. the child is still in need of protection or irreconcilable differences still exist between child and carer]-
to make-
(a) an order requiring a person to give an undertaking under Part 4.9; or
(b) a family preservation order; or
(c) a family reunification order; or
(d) a long-term care order; or
(e) an order extending a protection order that is in force in respect of the child.

[bookmark: _5.18.6_Administrative_reunification][bookmark: B5186]5.18.6	Administrative reunification with parent during period of care by Secretary order
The case plan which the Secretary is required by s.168(2)(b) to prepare within 8 weeks after the making of a care by Secretary order rarely contemplates reunification of the child with a parent.  However, as from 01/03/2016 s.289A provides for a care by Secretary order (CBSO) to be administratively converted to a family preservation order if the Secretary directs that a parent or parents of a child are to resume parental responsibility for the child.
· Sections 289A(1) & (2) provide that from the date of such a direction (a copy of which the Secretary must give to the Court, the child and the parent)–
(a)	the Secretary ceases to have parental responsibility for the child; and
(b)	the parent resumes parental responsibility for the child as specified in the direction; and
(c)	the care by Secretary order is taken to be a family preservation order giving the Secretary responsibility for the supervision of the child and placing the child in the day to day care of the parent or parents who have parental responsibility for the child; and
(d)	Division 3 of Part 4.9 applies to the order; and
(e)	the order ceases to be a care by Secretary order for the purposes of the CYFA.
· Section 289A(3) empowers the Secretary to apply to the Court to determine that the family preservation order is to include conditions [Form 32].  On such application s.288A(4) provides that the Court may determine that the family preservation order is to include conditions of the type referred to in s.281 without requiring the parties to attend, or be represented at, the proceedings.

There is no express statutory provision governing the end date of an FPO created administratively under s.289A.  It is the writer’s opinion that the end date of an FPO created under s.289A cannot be later than–
· the end date of an unexpired CBSO; or
· if the CBSO would have expired but was being kept alive by some other express statutory provision, the date of the Secretary’s change direction.
This is because–
· s.289A is headed “Change to nature of order”, not a broader formulation of “Change to order” or “Change to nature and period of order”;
· s.289A(1)(c) provides that “the CBSO is taken to be an FPO” which suggests that the end date of the administratively created FPO is intended to be the same as the judicially created CBSO unless the CBSO has been kept alive by some other statutory provision;
· to hold otherwise appears inconsistent with the “Extension of protection orders” provisions of ss.293‑298 which confer judicial powers to extend protection orders on the Court, not administrative powers on the Secretary DFFH;
· in contrast with s.289A(3) which empowers the Secretary to apply to the Court to determine that the FPO is to include conditions, there is no express provision to authorise the Secretary to apply to the Court to set an end date for the FPO or to empower the Court to set an end date; and
· it seems fundamentally wrong that exercise of an administrative power could create a longer intervention by DFFH into family life than a Court has ordered or Parliament has allowed, even if the nature of the intervention is less instrusive.

It is important to note that an application to extend an CBSO under s.293(1)(c) is different from an application to extend an FPO under s.293(1)(a) and that an existing application to extend a CBSO does not operate to extend an administratively created FPO beyond the end date of the CBSO.  Hence, if an CBSO would have expired were it not for an application to extend it, an application to extend an FPO created by a change direction must be filed on or before the date of the change direction or there will be no order for the Court to extend.

See also the discussion of DFFH v WE & WL and In the Matter of ZB in section 5.17.5 above.

In AA v DHHS & Ors [2020] VSC 400; (2020) 61 VR 436 the subject children, aged 5y5m & 3y6m, had been in the care of their maternal grandparents for over 2 years, initially pursuant to interim accommodation orders and family reunification orders.  During a case plan meeting on 07/08/2019 the permanency objective of family reunification was changed to permanent care and was communicated to the parents and grandparents.  Subsequently on 15/11/2019 the Court placed the children on care by Secretary orders [CBSOs] and they remained in the care of the grandparents.  Thereafter the following things occurred, the conduct of the Department being described by Incerti J (at [3], [238] & [250]) as “egregious”:
(1) TRIO OF DECISIONS LEADING TO THE CHILDREN BEING PLACED WITH THE FATHER: On 06/01/2020, following an internal review, the Department changed the permanent care case plan to one of reunification with the father.  At a case plan meeting on 17/01/2020 it formally advised the grandparents of the changed case plan for the first time, a case note dated 06/01/2020 stating: “[The Principal Practitioner] recommended the case plan meeting occur with the grandparents on the Friday and provide them the weekend to digest the news and then reunification to occur on the Monday. Do not want to provide the grandparents too much time to scare or alter reunification plans.”  On 20/01/2020 it placed the children in the father’s care and on 21/01/2020 – contrary to what Incerti J described at [29] as DHHS’ “general practice…to monitor the success of the reunification and to plan for a transitional reunification rather than an immediate formal change to a family preservation order [FPO]” – it made direction notices pursuant to CYFA/s.289A directing that the father resume parental responsibility for the children.
(2) THE INTERNAL REVIEW: The grandparents sought an internal review under s.331 of the CYFA.  The internal review, conducted by no less than the Assistant Director of Child Protection in the Brimbank-Melton Area, was completed on 01/05/2020 and concluded that the Secretary’s own delegates had not complied with the ‘best interests’ principles in ss.10 & 11 of the CYFA in making its decisions on 06, 20 & 21/01/2010.  The author of the s.331 report purported to ‘overturn’ the reunification case plan and endorsed the permanent care plan for the children to be placed into the grandparents’ care permanently.
(3) CHILDREN PLACED BACK WITH GRANDPARENTS DESPITE FPOS BEING IN EXISTENCE: On 06/05/2020, without prior notice to the father of the outcome of the internal review, the Department placed the children back in the care of the grandparents notwithstanding the existence of the FPOs deemed to have come into effect on 21/01/2020 by operation of CYFA/s.289A(1)(c) and notwithstanding that “there was no evidence or suggestion by the Secretary that the children were not well cared for or were in any way at risk while in his care”.  At [241] Incerti J said of this: “It is astonishing that the people responsible…could proceed in the manner they did on 6 May, particularly given the strained relationships, the Children’s Courts orders, and having only a few months before that removed the children from the Grandparents’ care without any notice.”

For the reasons summarized in section 5.10.6, Incerti J ultimately held that all of the Department’s decisions were contaminated with jurisdictional error and quashed the s.289A direction notices.  In relation to s.289A her Honour said at [88]-[89]:
[88] “The nature of s.289A is unique; it empowers the Secretary to create, in effect, a new FPO from a previously existing CBSO imposed by an order of the Children’s Court. Once the FPO (having the nature of a court order) is created, different legislative provisions apply detailing the new FPO’s operation, content and repeal. On its face, this power sits uneasily with the rest of the Act. This is because the rest of the Act provides a clear pathway for the Children’s Court to oversee the creation of protection orders.
[89] The relationship between s.280(2) (which envisages an FPO to be ordered by a Court) and s.289A (which allows for the Secretary to direct that a CBSO is to be taken as an FPO) is uncertain. The former section envisages either an FPO operating for a 12 month period, or a Court satisfying itself that conditions exist enabling an FPO to operate for a period in excess of 12 months. However, in the present circumstances, the Direction Notice under s.289A creating the impugned FPO did not stipulate a timeframe.”

Her Honour’s judgment in relation to the status of the FPOs may be summarized as follows:
THE EFFECT OF THE FLAWED S.289A DIRECTION NOTICES
· At [226]-[227]: The Children’s Court did not and could not make an order declaring the s.289A direction notices to be effected by jurisdictional error or quashing the direction notices. Considering the Act and its construction, there is no basis to imply that the Secretary had the authority to make a unilateral determination based on a review under s 331 of the Act undertaken by the Secretary’s delegate that the direction notices were effected by jurisdictional error, then remove the children from the father and reinstate the CBSO.
· At [232]: It would be a slippery slope to allow a public servant, such as a delegate of the Secretary, to have the authority to consider a direction which has the force of a court order and determine that it is a nullity because they believe the correct decision making process was not followed. The Secretary’s delegate is ill-placed to make such a determination and there is the real danger that third parties could put pressure on the delegate to reverse the decision. The impact that orders under the Act, and particularly protective orders, have on the child is so significant that to allow their lives to be uprooted, as was done in this case, without the determination of a court, such as is envisaged by the Act to protect their best interests, cannot be permitted.
· At [234]-[235]: The Direction Notice was profoundly flawed by reason of its failure to provide procedural fairness to the Grandparents and the failure to be properly guided by ss.10 and 11 of the Act.  It is only in the rarest of cases that the Court will imply in the statute a power of administrative reconsideration beyond simple administrative mistakes.  To imply a power of reconsideration in these circumstances would lead to uncertainty for children subject to the order or persons charged with carrying them out.  Further, and critically, to do so would authorise the Secretary and/or her delegates as members of the Executive to take for themselves the judicial function for oversight of administrative decision-making, regardless of how bad the error that they or their colleagues have committed.
· At [236]:  As the s.289A direction notices had some legal effect notwithstanding that they were made in jurisdictional error and the Secretary did not have the power to reconsider them, the FPOs remained in place unless and until they were set aside by the Supreme Court or the Children’s Court varied or revoked the FPOs in accordance with the Act. The Secretary could not unilaterally decide that the s.289A direction notices were of no effect and act as if the CBSOs were still in place. It follows that the 06/05/2020 removal decision and action were not authorised by the Act and were beyond power.
ORDERS CONSEQUENT ON THE DEPATMENT’S JURISDICTIONAL ERRORS
· Her Honour made at [253]:
(a) an order of certiorari quashing the s.289A direction notices made by the Secretary; and
(b) a declaration that the CBSOs made on 15/11/2019 remain in force.
(c) a declaration that the action of the Secretary in the 06/05/2020 removal decisions was contrary to the FPOs (which until quashed by her Honour’s certiorari order remained in force), was not authorized by the CYFA and was beyond power; and
(d) a declaration that the Secretary did not afford the father procedural fairness and/or comply with the principles in ss.10 & 11 of the CYFA in removing the children from his care on 06/05/2020.
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The CYFA provides in ss.293, 294, 294A(2)+(3), 296(6) & 298 a procedure which enables a care by order to be extended from time to time by a period of 2 years after the extension or additional extension is granted.

An application for extension must be made to the Court while the order is still in force: see s.293(2). The application [Form 27] is made to the Court when it is filed in the Court: see s.214 of the CYFA [formerly s.81 of the CYPA] and the judgment of Beach J. in Secretary to the Department of Health and Community Services v VPP & BC [Supreme Court of Victoria, unreported, 24/01/1994].

The initiation of extension proceedings keeps the care by Secretary order in force until the application is determined by the Court [s.293(3)].

Under ss.294 & 294A(2)+(3) on an extension application the Court may extend a care by Secretary order if satisfied that this is in the best interests of the child.  However unless there are exceptional circumstances it must not extend a care by Secretary order if it is satisfied that–
(a) firstly, a permanent care order is not appropriate in the circumstances; and
(b) secondly, a long-term care order is not appropriate in the circumstances.

If the extension application was granted under the CYPA, the Children's Court as a matter of practice backdated the extended order to commence on the day after the previous order would have expired had it not been kept alive by operation of law.  However, in the appeal of M v H [County Court of Victoria, unreported, 1716/1998], Judge Harbison decided that the legislation did not require her to backdate the extended order.  The Children’s Court has since proceeded on the basis that it is no longer required to backdate the extended order to commence on the day after the previous order would have expired had it not been kept alive by operation of law.

If the pre-conditions in s.290(2) are met, a long-term care order may be made instead of extending a care by Secretary order [s.290(1)(c)].

Former s.295 has been repealed.  Amongst other things, it listed matters which the Court was required to take into account in determining an application to extend a guardianship to Secretary order.  It has been replaced by the generic s.276A, discussed in section 5.12.3 above.

Former s.297 has been repealed.  It authorised the Court to grant a limited extension of a guardianship to Secretary order in conjunction with a direction to the Secretary to take steps to ensure that at the end of the period of the extended order a person other than a parent applies to a court for an order relating to the custody or the custody and guardianship of the child.  While it may seem strange that a provision giving the Court power to expedite permanency for a child has been deleted by amendments said to be designed to promote permanency, s.297 was rarely used in practice as the factual circumstances in which it was applicable rarely arose.  For judicial discussion of former s.297(1) – and in particular s.297(1)(f) – see DOHS v The D Children [Children’s Court of Victoria-Power M, 11/01/2012].

On or after 01/03/2016 the period of extension of a care by Secretary order is a fixed 2 years [s.296(6)] in contrast with the legislation prior to 01/03/2016 which provided that the maximum period of extension of a guardianship to Secretary order was 2 years.  However, a care by Secretary order ceases to be in force when the child attains the age of 18 years or marries, whichever happens first [s.289(1)(c)].

Section 298 provides that if the extension is for more than 12 months-
· the Court must direct the Secretary to review the operation of the extended order before the end of the period of 12 months after the making of the extended order; and
· the Secretary must notify the Court, the child (if the child is aged 10 years or over), the parent(s) and any other persons that the Court directs if the Secretary determines that the extended order is to end after the first 12 months or on the date that notice is given by the Secretary, whichever is the later.

The case of NM, DOHS and BS [2004] VChC 1 involved applications to extend and to revoke a guardianship to Secretary order in respect of a 4 year old child BS.  A Children's Court Clinic report had been prepared in which the clinician had performed an assessment of the current carers which was not favourable to the DOHS' case.  In the course of the hearing counsel for DOHS strenuously submitted that the placement of a child on a guardianship to Secretary order was an administrative decision by the Secretary subject to review only by the Victorian Civil and Administrative Tribunal (VCAT) pursuant to s.122 of the CYPA.  Accordingly, he submitted, this conferred an exclusive jurisdiction on VCAT and so the Children's Court of Victoria could not hear any evidence about the carers or about the DOHS' decision to place the child with those carers as this was an administrative decision.  At pp.11-12 Judge Coate firmly rejected this submission:
"Section 122 of the CYPA confers jurisdiction on VCAT for the review of administrative decisions of DOHS if a party chooses to use that forum for such a review.  The review jurisdiction of the Tribunal is contained in s.48 of the Victorian Civil and Administrative Tribunal Act (Vic).  Section 52 of that Act purports to limit the jurisdiction of the Supreme Court and Magistrates' Courts in relation to the exercise of powers under planning legislation in certain circumstances.  No like provision has been made with respect to the jurisdiction of the Children's Court in its Family Division.
That VCAT has jurisdiction to review a decision of the Secretary of DOHS is no basis to assert that has any impact whatsoever on the Children Court of Victoria's power and obligations to exercise its complete statutory jurisdiction under the Children and Young Persons Act.  There is no basis to assert that the capacity to review an administrative decision by the Secretary ousts the jurisdiction or curtails the jurisdiction in the Children's Court in the exercise of its statutory functions.  The logical conclusion of such an assertion is that the court would be bound by every case planning decision of DOHS.
In the event that DOHS brings an application to extend the order of the court, as in this application for extension, the court is required by the CYPA in mandatory terms to consider both the likelihood of reunification of the child with the parent and the benefits of the child remaining in the custody and guardianship of the Secretary with consideration of reunification to take priority.
The application to extend the order is not a review of the decision made by the Secretary to place the child in any particular circumstances but rather the exercise by the court of its statutory responsibility to consider the criteria set out in s.107 and indeed in this case in s.109.  Both applications compel the court to assess the welfare and interests of the child in the detail set out in all of the statutory criteria.
In this case, an assessment of the potential and actual benefits to the child of a placement which the Secretary proposes is to become permanent is a relevant consideration of the assessments required in satisfaction of both s.107 and s.109.  The decisions of the Secretary neither restrict the court's obligations to consider evidence which is relevant nor relieve the court of its obligations to do so."

In Re CL [Children’s Court of Victoria, 05/02/2021] Levine M – after a lengthy evidence-based contested hearing – dismissed an application by DFFH to extend a care by Secretary order for an 8 year old child who had been cared for by the same carers for 7 years.  The evidence which his Honour accepted included-
· evidence from a Children’s Court clinical psychologist and several other experts about the strong attachment between CL and his carers; and
· evidence from a child and adolescent psychiatrist and CL’s treating paediatrician that to move CL from his long-term carers to the care of a couple who had the care of two of CL’s half-siblings (as DFFH intended to do if the care by Secretary order was extended) was not in CL’s best interests.
His Honour made the following findings and orders:
1. “I find that [the carers] are the ‘parents’ of CL in a psychological sense as discussed by Baroness Hale of Richmond in In re G (Children) [2006] 1 WLR 2305 at 2316 – 2317 and referred to in Masson v Parsons [2019] HCA 21 at 29.
2. I find that while CL remains in the care of [the carers] pending the making of orders in the Federal Circuit Court, he is not in need of protection within the meaning of sections 162 and 274 CYFA.
3. The Department’s application for an extension of the care by Secretary order is dismissed as I am not satisfied that CL is in ongoing need of protection or that it is in his best interests pursuant to section 294 CYFA to extend the order.
4. [The carers] are to provide Common Law Undertakings in writing in the following terms – ‘Until orders are made in the Federal Circuit Court, we will continue to care for CL. We will make all necessary arrangements and provisions for CL’s medical needs, his Aboriginal cultural connections and identity and regular contact with his siblings and paternal grandparents.’”
Within a fortnight of his Honour’s order being made, the Federal Circuit Court made parenting orders, in that Court supported by DFFH, for CL in the care of his long-term carers.
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Section 288(1) of the CYFA, in conjunction with s.289(7), provides that a care by Secretary order-
· is suspended on the making, with the prior consent of the Secretary, of an application under the Family Law Act 1975 (Cth) by a person who is not the parent of the child, seeking an order with respect to parental responsibility for the child, on the terms of which the parties to the application have agreed; and
· ceases to be in force on the making of such order.
Section 288(2) of the CYFA, in conjunction with s.289(7), provides that a care by Secretary order that has been suspended under s.288(1) revives if-
(a) the application for the order sought under the Family Law Act 1975 (Cth) is withdrawn; or
(b) the order sought is refused.

Section 289(1)(c) of the CYFA provides that a care by Secretary order also ceases to be in force-
· when the child turns 18; or
· when the child marries-
whichever happens first.
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Section 305 provides that an application for revocation of a care by Secretary order [Form 30] may be made to the Court by-
(a)	the Secretary; or
(b)	the child or parent but only if-
· circumstances have changed since the making of the care by Secretary order and the person has asked the Secretary to review the case plan and the Secretary has either refused to review the case plan or has reviewed it in a way that the person finds unsatisfactory; or
· the Secretary makes a notification in accordance with s.289(2) in respect of the order.

Noting in NM, DOHS and BS [2004] VChC 1 that there was no statutory or common law definition of the phrase "circumstances have changed" in the predecessor s.109(2)(a) of the CYPA, Judge Coate said at p.70:
"[T]he proper test to glean from these words is: Have the circumstances of the child or an applicant parent changed sufficiently since the making of the guardianship order to raise a prima facie case that a judicial reassessment of the child's circumstances is warranted?"

On an application for revocation, s.308 provides that the Court-
· must revoke the order if it is satisfied that the Secretary, the child and the child’s parent have agreed to the revocation and the revocation is in the best interests of the child; or
· in any other case, may revoke the order if satisfied that it is in the best interests of the child to do so.

Section 310(5) of the CYFA provides that if the Court revokes a care by Secretary order under s.308, it may, if satisfied that the grounds for a finding under s.274 still exist, order an undertaking or make a family preservation order in respect of the child.

Under s.109(4) of the CYPA, any protection order made in lieu of a revoked guardianship to Secretary order only remained in force for the unexpired portion of the revoked order.  There is no such provision in the CYFA.

An application by a parent to revoke a care by Secretary order and replace it with a family preservation order is not uncommon.  It is usually made in tandem with an application by the Secretary for an extension of the order.
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Since there is no power to place conditions on a care by Secretary, no application is possible to vary such an order.

There are no provisions in the CYFA relating to breach of a care by Secretary order.
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[bookmark: _5.19_Long-term_care_1]5.19	Long-term care order [formerly long-term guardianship to Sec order]

[bookmark: _5.19.1_Effect_of][bookmark: B5191]5.19.1	Effect of a long-term care order
A long-term care order [Form 26] confers parental responsibility for the child on the Secretary to the Department of Health & Human Services to the exclusion of all other persons: ss.290(1)(a).  A long-term care order may be made as a protection order in its own right or may be made instead of extending a care by Secretary order [s.290(1)(c)].

The powers and duties of the Secretary when exercising parental responsibility for a child are set out in Division 2 of Part 4.3 of the CYFA and are discussed in section 5.17.1 above.

Under the transitional provisions in Schedule 5 to the CYFA any long-term guardianship to Secretary order in force immediately before 01/03/2016 was thereafter taken to be a long-term care order.

In s.3(1) of the CYFA paragraph (b) of the definition of ‘child’ provides that for proceedings in the Family Division (other than intervention order proceedings and therapeutic treatment proceedings) ‘child’ means “a person who is under the age of 17 years or, if a protection order…or an interim order…continues in force in respect of him or her, a person under the age of 18 years”.  Section 275(3) of the CYFA – introduced on 16/03/2016 – provides that a care by Secretary order or long-term care order may be made in relation to a child who is under the age of 18 years but ceases to be in force when the child attains the age of 18 years or marries, whichever happens first.  It appears to the writer that s.275(3) has the effect of expanding the definition of ‘child’ in paragraph (b) of the meaning in s.3(1).

A long-term care order ceases to be in force when the child attains the age of 18 years or marries, whichever happens first [ss.275(3) & 290(1)(c)].

For the reasons stated in section 5.18.3 above in relation to care by Secretary orders, the writer believes that the Court has no power to place conditions on a long-term care order.

A long-term care order is identical in effect to a long-term guardianship to Secretary order which existed prior to 01/03/2016 but the statutory provisions – particularly the pre-conditions to the making of a long-term care order – are significantly different.  In particular, s.290(1) of the CYFA allows a long-term care order to be made for a child of any age.  Unlike a long-term guardianship to Secretary order it is not restricted to a child of or over the age of 12 years.
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It is clear from s.167(4) of the CYFA – the current version of which came into operation on 01/03/2016 – that a permanency objective of adoption, permanent care or long-term out of home care would be appropriate if-
(a) the child has been in out of home care for 12 months and there is no real likelihood for the safe reunification of the child with a parent in the next 12 months; and
(b) except in exceptional circumstances, the child has been in out of home care for a total of 24 months.

It follows that non-reunification is the usual basis for a long-term care by Secretary order.

Section 290(2) of the CYFA prohibits the Court from making a long-term care order unless-
(a) there is a person or persons available with whom the child will continue to live for the duration of the order; and
(b) the person or persons referred to in paragraph (a) will not consent to the making of a permanent care order; and
(c) the Secretary consents to the making of the order; and
(d) if the child is of or over the age of 10 years, the child does not oppose the making of the order [cf. the situation prior to 01/03/2016 which required the child’s consent]; and
(e) the making of the order is in the best interests of the child.
As to the “best interests” consideration in s.290(2)(e) see TSH v DFFH [2022] VSC 390.

[bookmark: _5.19.3_Secretary_must][bookmark: B5193]5.19.3	Secretary must review operation of order annually
Sections 290(3)-(7) of the CYFA provide that–
· the Court must direct the Secretary to review the operation of the order before the end of each period of 12 months after the making of the order; and
· the Secretary must notify the Court, the child (if the child is aged 10 years or over), the child’s parent(s) and such other persons as the Court directs if the Secretary determines that the order is to end after the first 12 months or on the date that notice is given by the Secretary, whichever is the later.
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Prior to 16/03/2016 the mechanisms which could lead to the Court making a long-term guardianship to Secretary order were–
· proof of a protection application [s.162] or a irreconcilable differences application [s.259] and a related finding that the child remains in need of protection [274(a) & 275(1)(e)] or that irreconcilable differences still remain [s.274(b) & 275(1)(e)]; or
· revocation of another protection order – either in breach proceedings [s.318(2)(c)+(3)] or certain revocation proceedings [s.310(3)(c)] – and making a long-term guardianship to Secretary order in lieu; or
· instead of extending a guardianship to Secretary order [former s.290(1)(d), now s.290(1)(c)].

These mechanisms are still applicable to the Court making a long-term care order.  However, as and from 16/03/2016 there is an additional pathway.  New s.290(1A) provides that subject to Division 1 of Part 4.9, a long-term care order may be made on the application of the Secretary [Form 25].  In the writer’s strong opinion s.290(1A) is not intended to by-pass the initiating procedures of a protection application [s.162] or an irreconcilable differences application [s.259].  Although it is not expressly stated in the CYFA, it seems clear that an application for a long-term care order under s.290(1A) contemplates that there is a current child protection order in force.  This is expressly indicated in the Explanatory Memorandum to Act No.8/2016 which states in relation to s.290(1A) that “an application for a long-term care order may be made on the application of the Secretary.  The application may only be made when a protection order is in force in respect of a child.”

[bookmark: _5.19.5_Other_orders][bookmark: B5195]5.19.5	Other orders can be made on an application for a long-term care order
On an application by the Secretary for a care by Secretary order under s.290(1A), the Court is empowered by s.290(1C)-
· if it decides not to make a long-term care order; and
· if satisfied that the grounds for a finding under s.274 still exist [i.e. the child is still in need of protection or irreconcilable differences still exist between child and carer]-
to make-
(a) an order requiring a person to give an undertaking under Part 4.9; or
(b) a family preservation order; or
(c) a family reunification order; or
(d) a care by Secretary order; or
(e) an order extending a protection order that is in force in respect of the child.

[bookmark: _5.19.6_Suspension/Lapse/Revival][bookmark: B5196]5.19.6	Suspension/Lapse/Revival
Sections 288(1) of the CYFA, in conjunction with s.290(8), provides that a long-term care order-
· is suspended on the making, with the prior consent of the Secretary, of an application under the Family Law Act 1975 (Cth) by a person who is not the parent of the child, seeking an order with respect to parental responsibility for the child, on the terms of which the parties to the application have agreed; and
· ceases to be in force on the making of such order.
Section 288(2) of the CYFA, in conjunction with s.290(8), provides that a long-term care order that has been suspended under s.288(1) revives if-
(a) the application for the order sought under the Family Law Act 1975 (Cth) is withdrawn; or
(b) the order sought is refused.

Section 290(1)(b) of the CYFA provides that a long-term care order also ceases to be in force-
· when the child turns 18; or
· when the child marries-
whichever happens first.

[bookmark: _5.19.7_Revocation_of][bookmark: B5197]5.19.7	Revocation of long-term care order
Sections 306(1) & 306(3) of the CYFA provide that an application for revocation of a long-term care order [Form 31] may be made to the Court by-
(a)	the Secretary; or
(b)	the child; or
(c)	the parent but if the order has been in force for 12 months only with the leave of the Court.

Section 306(2) of the CYFA obliges the Secretary to apply for revocation if the Secretary has become aware that-
(a)	the child or carer(s) has withdrawn consent to the continuation of the order; or
(b)	the relationship between child and carer(s) has irretrievably broken down; or
(c)	the child has not lived with the carer(s) for 3 months and it seems unlikely that the child will be able to return to live with the carer(s) in the foreseeable future.

On an application for revocation, the Court may revoke the order if it is satisfied that it is in the best interests of the child to do so [s.309].  However, in DHHS and Oscar (a pseudonym) [2019] VChC 4, Bowles M determined that DHHS’ application to revoke a LTCO should be by evidence contest rather than by submissions and accordingly that s.262(6) prohibited the making of an IAO in the interim.

Section 310(6) of the CYFA provides that if the Court revokes a long-term care order under s.309, it may, if satisfied that the grounds for a finding under s.274 still exist, order an undertaking or make a family preservation order or care by Secretary order in respect of the child.

[bookmark: _5.19.8_No_variation][bookmark: B5198]5.19.8	No variation or breach of long-term care order
There is no power under the CYFA to place conditions on a long-term care order.  Accordingly, no application is possible to vary such an order.

There are no provisions in the CYFA relating to breach of a long-term care order.

[bookmark: _5.20_Interim_Protection][bookmark: B520]5.20	Interim Protection order [abolished]

Prior to 01/03/2016 s.291 of the CYFA empowered the Court to make an interim protection order [‘IPO’] for a period of 3 months if it was satisfied that-
(a)	a child was in need of protection or irreconcilable differences exist; and
(b)	it was desirable, before making a protection order, to test the appropriateness of a particular course of action.

Under the transitional provisions in Schedule 5 to the CYFA any IPO in force immediately before 01/03/2016 continued in effect for all purposes as if the amending Act had not been enacted.  Subject to this, s.291 and all associated provisions were repealed as and from 01/03/2016.  Prior to their abolition, IPOs were relatively common, a short testing period often being useful after a child had been found to be in need of protection.  The vast majority of interim protection orders were for the maximum period of 3 months’ duration.  The relevant statistics are as follows:

	ORDER
	2006
/07
	2007
/08
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13
	2013
/14
	2014
/15
	2015
/16

	Interim protection order
	973
	891
	893
	795
	871
	881
	920
	1131
	1218
	662

	Refusal to make protection order on expiry of IPO
	118
	77
	98
	74
	87
	65
	88
	134
	129
	86



The abolition of interim protection orders has had little impact on the Court.  If the Court considers it is in a child’s best interests to test the appropriateness of a particular course of action before either making or refusing to make a protection order, it can still do so by ordering an interim accommodation order and adjourning the case.  Nothing in ss.10, 262(5A) & 530 prevents the Court from doing so.
[bookmark: _Toc30666574][bookmark: _Toc30666804][bookmark: _Toc30667979][bookmark: _Toc30669357][bookmark: _Toc30671573][bookmark: _Toc30674100][bookmark: _Toc30691322][bookmark: _Toc30691695][bookmark: _Toc30692075][bookmark: _Toc30692834][bookmark: _Toc30693213][bookmark: _Toc30693591][bookmark: _Toc30693969][bookmark: _Toc30694350][bookmark: _Toc30698939][bookmark: _Toc30699317][bookmark: _Toc30699702][bookmark: _Toc30700857][bookmark: _Toc30701244][bookmark: _Toc30743855][bookmark: _Toc30754678][bookmark: _Toc30757119][bookmark: _Toc30757667][bookmark: _Toc30758067][bookmark: _Toc30762828][bookmark: _Toc30767482][bookmark: _Toc34823500][bookmark: _Toc30666564][bookmark: _Toc30666794][bookmark: _Toc30667969][bookmark: _Toc30669347][bookmark: _Toc30671563][bookmark: _Toc30674090][bookmark: _Toc30691312][bookmark: _Toc30691685][bookmark: _Toc30692065][bookmark: _Toc30692824][bookmark: _Toc30693203][bookmark: _Toc30693581][bookmark: _Toc30693959][bookmark: _Toc30694340][bookmark: _Toc30698929][bookmark: _Toc30699307][bookmark: _Toc30699692][bookmark: _Toc30700847][bookmark: _Toc30701234][bookmark: _Toc30743845][bookmark: _Toc30754668][bookmark: _Toc30757109][bookmark: _Toc30757657][bookmark: _Toc30758057][bookmark: _Toc30762818][bookmark: _Toc30767472][bookmark: _Toc34823490]
[bookmark: B521][bookmark: _5.21_Consent_orders]5.21	Consent orders

Generally the fact that all of the parties consent to the making of a particular order will be a matter of great weight for the Court.  Indeed, in relation to applications for revocation of family reunification orders and care by Secretary orders under s.308(a) of the CYFA, the Court must revoke the relevant order if the Secretary, the child and the child's parent have agreed to the extension provided that the revocation of the order is in the best interests of the child.

However, consent of the parties is not binding on the Court in any case, for the Court cannot make any order which it considers is not in the best interests of the child: see the case of DOHS v Ms B & Mr G [2008] VChC 1 at pp.29-30 per Magistrate Power.  The Family Court case of T v N [2004] 31 Fam LR 257 illustrates the truly independent role of a judicial officer dealing with cases involving the welfare and rights of children. The issue in that case was contact by a father with his children in circumstances where there was a great deal of evidence before the court about the father's history of violence and drug use. Both the mother and the father were legally represented and the children were separately represented.  Counsel tendered minutes of proposed consent orders signed by all parties.  Moore J refused to make the orders on the basis that she had a primary obligation to consider the best interests of the parties irrespective of any agreement reached by the parties.  Her Honour held that the untested affidavits established a prima facie risk to the children if the proposed orders were made and that the magnitude of such risk was unacceptable.
[bookmark: _Toc30666575][bookmark: _Toc30666805][bookmark: _Toc30667980][bookmark: _Toc30669358][bookmark: _Toc30671574][bookmark: _Toc30674101][bookmark: _Toc30691323][bookmark: _Toc30691696][bookmark: _Toc30692076][bookmark: _Toc30692835][bookmark: _Toc30693214][bookmark: _Toc30693592][bookmark: _Toc30693970][bookmark: _Toc30694351][bookmark: _Toc30698940][bookmark: _Toc30699318][bookmark: _Toc30699703][bookmark: _Toc30700858][bookmark: _Toc30701245][bookmark: _Toc30743856][bookmark: _Toc30754679][bookmark: _Toc30757120][bookmark: _Toc30757668][bookmark: _Toc30758068][bookmark: _Toc30762829][bookmark: _Toc30767483][bookmark: _Toc34823501]
[bookmark: _5.22_Permanent_care][bookmark: B522]5.22	Permanent care order

The Second Reading Speech for the CYPA [08/12/1988, p.1153] said of permanent care orders:
"The [CYPA] provides for the Family Division of the Court to make a permanent care order in respect of certain children, such orders vesting guardianship and custody of a child in a new set of care givers or 'parents'.  These provisions have been included as a means of providing children with another family when their own family is unable to provide for their long-term care - while enabling children to maintain maximum contact and involvement with members of their natural family.  Permanent care orders also provide a means of dealing with 'welfare drift'.  This problem, which arises when a child is temporarily taken into care by the State, has troubled child welfare authorities the world over.  Child welfare systems do not generally make good 'parents'.  As a result, some children drift on and become 'lost' in the system, in some cases losing contact with their family altogether.  Permanent care orders will enable these children to be cared for within a 'permanent' family."

In the Second Reading Speech for the CYFA [27/10/2005], the Minister, in emphasising that a critical theme of the CYFA was to improve the stability of care of children and young people, foreshadowed less attempts at reunification of children with parents and hence a greater emphasis on stability of out of home care placements and on permanent care orders:
“An absolutely critical theme of the Act is to improve stability of care of vulnerable children and young people.  We now know more about the lasting impact of early experiences on the development of young children’s brains.  Children who do not experience stable relationships in early childhood are at greater risk of significant developmental delay, learning difficulties, behavioural problems and difficulties in forming meaningful relationships throughout their lives.
Time frames for the preparation of stability plans will therefore create a lever to ensure that child protection assesses whether continued attempts at reunification are in the best interests of the child.  Our reforms will therefore help to prevent the additional harm that is caused by multiple failed attempts at reunification.”

[bookmark: _5.22.1_Effect_of][bookmark: B5221][bookmark: _Toc30666576][bookmark: _Toc30666806][bookmark: _Toc30667981][bookmark: _Toc30669359][bookmark: _Toc30671575][bookmark: _Toc30674102][bookmark: _Toc30691324][bookmark: _Toc30691697][bookmark: _Toc30692077][bookmark: _Toc30692836][bookmark: _Toc30693215][bookmark: _Toc30693593][bookmark: _Toc30693971][bookmark: _Toc30694352][bookmark: _Toc30698941][bookmark: _Toc30699319][bookmark: _Toc30699704][bookmark: _Toc30700859][bookmark: _Toc30701246][bookmark: _Toc30743857][bookmark: _Toc30754680][bookmark: _Toc30757121][bookmark: _Toc30757669][bookmark: _Toc30758069][bookmark: _Toc30762830][bookmark: _Toc30767484][bookmark: _Toc34823502]5.22.1	Effect of a permanent care order
Section 319 of the CYFA empowers the Court to make a permanent care order, an order which has substantially the same effect as an adoption order.  Under s.321(1) a permanent care order [Form 34]–
(i) confers parental responsibility for a child on person(s) other than the parent(s) or the Secretary to the exclusion of all other persons [s.321(1)(a)]; or
(ii) in special circumstances confers parental responsibility for a child jointly on the person(s) named in the order and the child’s parent(s) if satisfied that the Secretary, the child and the nominated carer(s) have agreed on the terms of the order [s.321(1)(b)].

It is very unusual for the Court to make a permanent care order of type (ii), granting parent(s) joint parental responsibility with carers.  Almost all permanent care orders leave the birth parents with no residual parental rights save a right to very limited contact, a maximum of 4 visits per year.

Section 321(1)(c) provides that a permanent care order may continue in force after the child attains the age of 17 but ceases to be in force–
· when the child turns 18; or
· when the child marries–
whichever happens first.

A protection order applying to a child at the date of an application for a permanent care order continues in force until the application is determined [s.320(6)].  On the making of a permanent care order, any protection order then in force in respect of the child ceases [s.321(2)].

[bookmark: _5.22.2_Application_for][bookmark: B5222]5.22.2	Application for a permanent care order
Only the Secretary or the principal officer of an authorised Aboriginal agency may make an application for a permanent care order [s.320(1) of the CYFA].  The application [Form 33] must be issued out of the Court and must set out the grounds on which the application is based [s.320(5)].  The Secretary must cause notice of the application [Form 33] to be served on the child, the parent(s), the proposed carer(s) and such other person(s) as the Court directs [ss.320(4) & 320(5)(c)].

[bookmark: _Hlk159490733]The case of NM, DOHS and BS [2004] VChC 1 involved applications to extend and to revoke a guardianship to Secretary order in circumstances where the 4 year old child BS was living with long-term carers subject to a permanent care caseplan.  Judge Coate was advised that DOHS had a policy position that permanent carers were not to attend Court to give evidence and be subjected to cross-examination.  It was put very strongly to Her Honour that for a court to require permanent carers to do so would put in peril the permanent care program in Victoria as permanent carers would not want to expose themselves to such assessments and potential questioning in the court room.  It was also submitted that any proposed permanent carer has already gone through a rigorous process of selection and the inference from that is that the court's examination would be burdensome and superfluous.  Finally it was submitted that the permanent carers had been advised that they would not have to attend court and any advice to the contrary may cause the placement to break down at great detriment to the child BS.  At pp.17-18 Judge Coate firmly rejected these submissions:
"If this is correct advice to the Court, it is clearly incorrect advice to permanent carers.
A court is required pursuant to s.112 of the CYPA in considering the appropriateness of an order for permanent care to be satisfied that the permanent carers are suitable to have custody and guardianship of the child having regard to any prescribed matters.  Those matters include the personality, emotional maturity, general stability of character of the proposed carers and capacity to provide a secure and beneficial emotional environment for the child.  This inquiry is the responsibility of the court.  It is not sufficient that the court accept the assurance of the Secretary that the carers are assessed by the Secretary or its nominee as appropriate.  It is an issue for determination of the court in the circumstances of each application on evidence properly admissible in the proceedings.
Whilst it is not difficult to understand why there may be good reasons in some cases why DOHS may not seek to call the proposed permanent carers to give evidence, there are many cases where not to do so may cause there to be such a gap in the evidence that a court cannot satisfy itself that the placement is suitable and benefits the child.
Like all inflexible positions, they do not adapt well to proper exercises of discretion or indeed the complexities of human behaviour.  Decision-making by bureaucracy rather than on a case by case basis is a dangerous way to proceed and it may well be time to rethink such an approach if this is an accurate description of current decision making."

Subsequently s.320(2) has been included in the CYFA which provides that, with the leave of the Court, the proposed permanent carer(s) may appear, and be legally represented at, the hearing of the application and may call and examine or cross-examine witnesses and make submissions.
[bookmark: _Toc30666580][bookmark: _Toc30666810][bookmark: _Toc30667985][bookmark: _Toc30669363][bookmark: _Toc30671579][bookmark: _Toc30674106][bookmark: _Toc30691328][bookmark: _Toc30691701][bookmark: _Toc30692081][bookmark: _Toc30692840][bookmark: _Toc30693219][bookmark: _Toc30693597][bookmark: _Toc30693975][bookmark: _Toc30694356][bookmark: _Toc30698945][bookmark: _Toc30699323][bookmark: _Toc30699708][bookmark: _Toc30700863][bookmark: _Toc30701250][bookmark: _Toc30743861][bookmark: _Toc30754684][bookmark: _Toc30757125][bookmark: _Toc30757673][bookmark: _Toc30758073][bookmark: _Toc30762834][bookmark: _Toc30767488][bookmark: _Toc34823506]
[bookmark: _5.22.3_Pre-conditions_for][bookmark: B5223][bookmark: _Toc30666577][bookmark: _Toc30666807][bookmark: _Toc30667982][bookmark: _Toc30669360][bookmark: _Toc30671576][bookmark: _Toc30674103][bookmark: _Toc30691325][bookmark: _Toc30691698][bookmark: _Toc30692078][bookmark: _Toc30692837][bookmark: _Toc30693216][bookmark: _Toc30693594][bookmark: _Toc30693972][bookmark: _Toc30694353][bookmark: _Toc30698942][bookmark: _Toc30699320][bookmark: _Toc30699705][bookmark: _Toc30700860][bookmark: _Toc30701247][bookmark: _Toc30743858][bookmark: _Toc30754681][bookmark: _Toc30757122][bookmark: _Toc30757670][bookmark: _Toc30758070][bookmark: _Toc30762831][bookmark: _Toc30767485][bookmark: _Toc34823503]5.22.3	Pre-conditions for and restrictions on making a permanent care order
GENERAL PRE-CONDITIONS IN SS.319, 320 & 322
Section 320(1A) of the CYPA prohibits the Secretary from approving a person as suitable to have parental responsibility for a child under a permanent care order unless the Secretary is satisfied that the person will comply with the conditions to be included in the permanent care order under s.321(1)(ca).

Section 319(1) of the CYFA sets out six pre-conditions, all of which must be satisfied before the Court can make a permanent care order–
(a)	the child's parent or, if the child’s parent has died, the child’s surviving parent has not had care of the child for a period of at least 6 months or for periods that total at least 6 of the last 12 months; and
(b)	the Court is satisfied that-
i. the parent is unable or unwilling to resume parental responsibility for the child; or
ii. it would not be in the best interests of the child for the parent to resume parental responsibility the child; and
(c)	the Court is satisfied that the proposed permanent carer(s) is/are suitable having regard to the matters contained in reg.18 of the Children, Youth and Families Regulations 2017 [S.R. No.19/2017] and any wishes expressed by the parent(s) in relation to those matters; and
(d)	the Court is satisfied that the proposed permanent carer(s) is/are willing and able to assume responsibility for the permanent care of the child by having parental responsibility for the child; and
(e)	the Court is satisfied that, so far as is practicable, the wishes and feelings of the child have been ascertained and due consideration has been given to them, having regard to the age and understanding of the child; and
(f)	the Court is satisfied that the best interests of the child will be promoted by the making of the order.

However, in circumstances where the Court orders pursuant to s.321(1)(b) that parental responsibility for a child is conferred jointly on one or more permanent carers and a parent, s.319(1)(b) must be read as restricted to the other parent(s) else one of the six pre-conditions to the making of a permanent care order could never be satisfied.

For the purposes of s.319(1)(c)(i) of the CYFA the matters prescribed in reg.18 of the Children, Youth and Families Regulations 2017 [S.R. No.19/2017] in relation to each proposed carer are as follows–
(a)	health, including the medical and psychiatric health;
(b)	skills and experience;
(c)	capacity to provide stability and continuity of care for the duration of the permanent care order;
(d)	capacity to promote and protect the child’s safety, wellbeing and development for the duration of the permanent care order;
(e)	capacity to provide appropriate support to the maintenance of the child’s religious faith (if any);
(f)	capacity to preserve the child’s identity and connection to the child’s culture of origin and relationships with the child’s birth family;
(g)	appreciation of the importance of-
i. contact with a child’s birth parent and family; and
ii. exchange of information about the child with the child’s birth parent and family;
(h)	general character, including any criminal history; and
(i)	relationship with other household and family members and any criminal records and history of the household members.

In the case of JS [Melbourne Children's Court, unreported, 30/10/2003, case 3102/2002], a child aged 11 had been abandoned by his mother on 08/10/2002.  She had left him a letter saying that she would not be returning home.  She later gave her consent for the child to live with his godparents.  She died of a drug overdose on 16/05/2003.  The identity of the child's biological father was not known and the child had never been in his care.  There was no other person who was a "parent" within the meaning of s.3 of the CYPA.  All of the child's extended family lived in New Zealand.  On 30/10/2003 Power M. made a permanent care order granting guardianship and custody of JS to his godparents to the exclusion of all other persons.  His Worship was persuaded to make this order notwithstanding that JS had not been out of the care of his deceased mother for a period of at least 2 years or for periods that totalled at least 2 of the last 3 years.  His Worship accepted a submission by counsel for the Department that the pre-condition in s.112(1)(a) of the CYPA ought properly to be read as imposing a requirement that the surviving parent has not had care of the child for a period of at least 2 years or for periods that total at least 2 of the last 3 years.  To remove any ambiguity which might prevent an order being made in such circumstances, the word “surviving” has now been added to s.319(1)(a) of the CYFA.

In Re CMR [2020] VChC 8 the child CMR, aged 5y1m, had been living in the care of her maternal grandparents for over 4 years, first under an interim accommodation order and subsequently under a family reunification order.  The Department had initially filed an application for a care by Secretary order and later an application for a permanent care order.  The protective concerns revolved around the parents’ serious illicit drug use, mental health issues, criminal offending and – in the early days of the Department’s involvement – family violence perpetrated by the father FR against the mother.  After detailing the protective concerns, her Honour said at [35]: “In some ways, the enormity of these protective concerns highlights even more starkly the extraordinary efforts the parents have now made to turn their lives around and address the protective concerns.”
Hubble M. placed the child on a care by Secretary order, rejecting the Department’s position that the child should be placed on a permanent care order and the parents’ position that the child should be placed on a family preservation order.  Her Honour said at [66]-[74] [emphasis added]:
“I have given due regard to the ‘best interests’ principle which emphasises the parent and child as the fundamental group unit of society (s10(3)(a) of the Act). However, I also have to give careful consideration to the protective concerns, and to CMR’s emotional wellbeing, especially in the context of her special needs.
The protective concerns relating to the parents were extremely serious and spanned a considerable period of time. It is also my view that those protective concerns when they were at their worst, fundamentally impacted on the parents’ ability to provide adequate care to their children. While there was substantial evidence before me that those concerns have been addressed by the parents and that they would currently able to provide good care to CMR, any relapse by them could have a most serious impact on CMR’s wellbeing. FR has experienced mental health concerns and substance use issues intermittently for a significant part of his adult life. I also think he has more work to do on his emotional regulation and communication skills. Both of his former partners who gave evidence commented on his domineering and somewhat arrogant persona. Indeed, in this hearing I noticed FR become visibly agitated a number of times, and on one occasion his demeanour became quite aggressive and I had to stop the hearing and ask that he compose himself. Even making allowances for the distress FR was feeling about the evidence in the contest, his inability to remain composed during the hearing concerned me. While the evidence before me indicates that he is currently able to regulate himself perfectly well when he is around loved ones, and I am not of the view that the risks are so great that they would stand in the way of him having unsupervised contact with his children, including CMR, I do think that he has more work to do to address the domineering side of his personality.
Further, the evidence before me establishes that CMR’s primary attachment is to the maternal grandparents. Dr LS gave evidence that, at the current time, CMR’s relationship with the maternal grandparents is her ‘main relationship’. He stated that, while the parents are not emotional strangers completely, any transition to the care of the parents would have to be gradual.
At this present time, the relationship between CMR and her parents is only beginning to develop. While I accept the evidence that CMR enjoys contact with her parents and there is considerable affection between them, CMR has only had limited contact with her parents. It is as yet unclear whether CMR’s primary attachment will shift from the grandparents to the parents. In those circumstances it would not be in CMR’s best interests to disturb the current care arrangements. Given CMR’s vulnerabilities and the difficulty she experiences in coping with change or transitions, my view is that her best interests currently require stability and a settled placement with her primary attachment figures, the maternal grandparents.
The Act was amended in 2014 to introduce a raft of changes designed to improve the timeliness of decision-making with respect to children in care, and to promote the permanency of arrangements as well as stability for children: Children, Youth and Families Amendment (Permanent Care and Other Matters) Bill 2014, second reading speech, Ms Mary Woolridge, 7 August 2014. Essentially, the permanency amendments enacted a time-limited approach to reunification. The court, in my view, must give a high priority to the value of permanency when children have been out of their parents’ care for an extended period of time: s.10(3)(f). Section 276A(2)(e) of the Act directs the court to consider the desirability of making a permanent care order, if a child is placed with a person who is intended to have permanent care of the child.
Section 319(1) of the Act relevantly provides that the court may make a permanent care order in respect of a child if the statutory requirements set out therein are satisfied. In my view, the requirement that the order be in the child’s best interests is a primary consideration.
Counsel for the parents submitted that I cannot be satisfied as to the matters set out in section 319 of the Act. For example, Mr RB from the Department conceded in evidence that there had been insufficient observations of CMR in the care of the maternal grandparents. In addition, it was submitted that the grandparents will not facilitate adequate contact between CMR and her parents, or progress contact with CMR’s paternal siblings/extended paternal family or facilitate CMR’s connection to her QQQ cultural heritage.  These matters are required to be considered by virtue of regulations 18(f) and 18(g) of the Children, Youth and Families Regulations 2017.
In relation to the need for further observations of CMR with her maternal grandparents, there is sufficient evidence before me that CMR is provided with an abundance of love and good care in her placement. Dr LS of the Children’s Court Clinic is of the view that the grandparents are her primary caregivers, the base of her security and represent her psychological parents. Secondly, while I accept that CMR will be more closely linked to paternal family and culture should she be in the care of her parents, I accept the evidence of the grandparents that they are willing to increase CMR’s connection to paternal relations.
However, while I accept that the maternal grandparents would provide CMR with a loving and stable home, and that they will provide her with the structure, routine and calm that she needs to thrive, I am concerned that it is not in CMR’s best interests to determine her care arrangements for the next fifteen years. CMR’s relationship with her parents is just starting to develop, and her feelings about contact with her parents will be made known over time. CMR is only five years old. I accept that the maternal grandparents are her psychological parents at the moment, but I am unsure if that situation will endure until her adulthood – there are just too many uncertainties ahead. I have, therefore, determined that a Permanent Care Order is not in CMR’s best interests.”
Section 322 of the CYFA sets out three further restrictions on the making of a permanent care order. The Court must not make a permanent care order–
· unless it has received and considered a disposition report;
· if a protection order is in force in respect of the child but an application to the Court to revoke it has been made but not yet determined;
· if there is a current proceeding under the Family Law Act 1975 (Cth) commenced by a person who is not a parent of the child seeking an order (on the terms of which the parties to that proceeding have agreed) with respect to the parental responsibility for the child.

PRE-CONDITIONS IN S.323 FOR AN ABORIGINAL CHILD
Section 323 sets out further pre-conditions before the Court can make a permanent care order for an Aboriginal child:
· Section 323(1) prohibits the making of a permanent care order placing an Aboriginal child solely with a non-Aboriginal person or persons unless the disposition reports states that–
(a) no suitable placement can be found with an Aboriginal person or persons; and
(b) the decision to seek the order has been made in consultation with the child, where appropriate; and
(c) the Secretary is satisfied that the order sought will accord with the Aboriginal Child Placement Principle.
· Section 323(2) prohibits the making of a permanent care order in respect of an Aboriginal child – irrespective of the Aboriginality or otherwise of the proposed carer(s) – unless–
(a) the Court has received a report from an Aboriginal agency that recommends the making of the order; and
(b) a cultural plan has been prepared for the child.

Of the 5 pre-conditions in s.323 only that in s.323(2)(a) – the requirement of a recommendation report from an Aboriginal agency – appeared in the Children and Young Persons Act 1989: see s.112(1)(e).

The definition of an ‘Aboriginal person’ in s.3(1) of the CYFA is three-limbed.  It means “a person who–
(a) is descended from an Aboriginal person or Torres Strait Islander; and
(b) identifies as an Aboriginal person or Torres Strait Islander; and
(c) is accepted as an Aboriginal person or Torres Strait Islander by an Aboriginal or Torres Strait Island community”.

[bookmark: _5.22.4_Conditions_on][bookmark: B5224]5.22.4	Conditions on a permanent care order
A permanent care order-
· [s.321(1)(ca)] must include a condition that the carer must, in the best interests of the child and unless the Court otherwise provides, preserve-
i. the child’s identity and connection to the child’s culture of origin; and
ii. the child’s relationship with the child’s birth family.
· [s.321(1)(d)] may include conditions that the Court considers in the best interests of the child concerning contact with the child’s parent which may provide for contact up to 4 times a year.
· [s.321(1)(e)] may include conditions that the Court considers to be in the best interests of the child concerning contact with the child’s siblings and other persons significant to the child.
· [s.321(1)(f)] in the case of an Aboriginal child, may include a condition incorporating a cultural plan for the child.

Section 327(2) of the CYFA provides that the limit on parental contact imposed under s.321(1)(d) does not apply to a variation of a contact condition of a permanent care order if the variation is made more than 12 months after the making of the order.

Section 321(1A) provides that a condition referred to in ss.321(1)(d) or 321(1)(e) does not prevent additional contact being arranged from time to time by agreement in the child’s best interests.

Section 321(1B) requires the Court – before including a condition referred to in ss.321(1)(d), 321(1)(e) or 321(1)(f) – to have regard to the primacy of the child’s relationship with the child’s permanent care family and whether the condition–
(a) is necessary to protect the child or support the permanence of the placement; and
(b) is necessary to promote the child’s continuing connection to the child’s parents, siblings or culture; and
(c) is sufficiently flexible to accommodate the child’s changing developmental needs over time; and
(d) is reasonable in the context of the child’s permanent care family’s life; and
(e) is necessary given the capacity of the person caring for the child to meet the condition referred to in s.321(1)(ca).

Section 321(1C) provides that a permanent care order may contain a condition that the child may not have any contact with a parent, sibling or other person.

There is a real issue whether or not s.321(1)(d) – which limits a child’s contact with the child’s parent to a maximum of 4 times a year – applies to a parent who has been granted parental responsibility for a child jointly with the permanent carers under s.321(1)(b).  In s.3(1) ‘parental responsibility’ in relation to a child is defined as “all the duties, powers, responsibilities and authority which, by law or custom, parents have in relation to children”.  It is strongly arguable that Parliament, in allowing for a parent in special circumstances to retain the very broad responsibility for a child inherent in this definition–
· did not intend that that parent should exercise the conferred power and duty within a significantly circumscribed “contact” regime; and
· hence did not intend to impose any limit on the “contact” which that parent had with the child for whom he or she had been granted joint parental responsibility under s.321(1)(b).
If this argument is correct, s.321(1)(d) would necessarily be read as restricted to a parent who had not been granted joint parental responsibility with the permanent carers in the same way as – in these circumstances – s.319(1)(b) must necessarily be read as restricted to the other parent, else one of the six pre-conditions to the making of a permanent care order could not be satisfied.

In the case of Re SD [CCV-Hubble M, 02/08/2021], her Honour made a permanent care order granting joint parental responsibility for a 10 year old child SD to a permanent carer K (the maternal aunt) and to the father F.  The order was made with the consent of DFFH, K, F and SD.  There was a condition on the order providing for the mother to have contact with the child for a minimum of 4 times per year.  There was no condition on the order regulating “contact” between the child and F, the understanding being that this would occur by agreement between K & F.  Although there were no submissions or formal finding made as to the legal basis for F’s “contact”, the orders having been made by consent, the writer does not believe that it is based on s.321(1A).  Rather it is an aspect of F’s parental responsibility for SD, one of his “duties, powers, responsibilities and authority which, by law or custom [he has] in relation to [SD]”.  Further, the writer notes that s.325 gives the Court unfettered jurisdiction to resolve any subsequent dispute between K & F about their parental responsibility for SD in the event of an application being made by either of them.

In the case of the B-J Children [Children’s Court of Victoria-Power M, unreported, 06/06/2007] the writer had raised with counsel whether the ‘best interests’ principles in s.10 of the CYFA could empower the Court to impose obligations on the Department if it made a permanent care order, specifically whether the Court could require the Department to facilitate parental and/or sibling contact if conditions were imposed pursuant to ss.321(1)(d) & 321(1)(e).  A number of counsel provided the Court with detailed written submissions.  Counsel for DOHS submitted that “the Secretary does not have any right to or responsibility for the supervision, monitoring or provision of services for a child who is the subject of a permanent care order”. Some counsel did not take issue with this.  Other counsel argued against it.  The writer preferred the submissions of counsel for the Department, stating at pp.90-91:
“I am satisfied that neither the CYFA nor the predecessor, the CYPA, empower the Court to require DOHS to supervise, monitor or provide services for a child who is the subject of a permanent care order.  Under s.321(1)(a) of the CYFA a permanent care order grants custody and, subject to s.321(1)(b), guardianship of the child to the carers to the exclusion of all other persons.  Under s.321(2) any protection order in respect of a child ceases to be in force on the making of a permanent care order.  Neither the CYFA nor the CYPA give DOHS any express rights, duties, powers or responsibilities in respect of a child on a permanent care order.  This is in stark contrast to the rights, duties, powers and responsibilities of DOHS in respect of all protection orders other than an undertaking and a custody to third party order. {See for instance the responsibilities of DOHS under a supervision order [ss.280(1)(a) & 282], a supervised custody order [ss.284(1)(f), 284(4), 285 & 286], a custody to Secretary order [ss.287(1)(a)], a guardianship to Secretary order [s.289(1)(a)], a long-term guardianship to Secretary order [s.290(1)(b)] and an interim protection order [s.291(3)(a)].}  It might be thought that the lacuna is unfortunate because there are many children who might otherwise be the subject of permanent care orders but who require the provision of ongoing, sometimes intensive, services of one form or another.  However, I am satisfied that the lacuna is deliberate.  I agree with counsel for DOHS that “Parliament clearly intended and the effect of both the CYPA and the CYFA is that permanent care orders are in substance similar to adoption orders”.  It is true that DOHS is the only body which has standing to apply for a permanent care order {See s.320(1) of the CYFA.  This was in identical terms to s.112(2) of the CYPA which had been amended in 1992 by s.14(6) of Act No.69/1992.  Prior to 1992 only proposed carers had standing under s.112(2) of the CYPA to apply for a permanent care order.}  Along with child, parents & carers it also has standing to apply for the variation or revocation of a permanent care order {s.326(1) of the CYFA}.  However, in my view, the power to make an application does not enable me to infer an obligation on DOHS to do anything once the application is granted where such an obligation is inconsistent with the purpose and features of a permanent care order or with the clear intention of Parliament.  The detailed contrary submissions of counsel for [two of the children] are highly relevant to the question of whether or not the Court should exercise its discretion to make a permanent care order but do not persuade me of the existence of a power to impose an obligation on DOHS to have any form of ongoing connection with a child who is the subject of a permanent care order.”

[bookmark: _5.22.5_Other_orders][bookmark: B5225]5.22.5	Other orders can be made on an application for a permanent care order
On an application by the Secretary or the principal officer of an authorised Aboriginal agency for a care by Secretary order under s.320(1), the Court is empowered by s.320(7)–
· if it decides not to make a permanent care order; and
· if satisfied that the grounds for a finding under s.274 still exist [i.e. the child is still in need of protection or irreconcilable differences still exist between child and carer]–
to make–
(a) an order requiring a person to give an undertaking under Part 4.9; or
(b) a family preservation order; or
(c) a family reunification order; or
(d) a care by Secretary order; or
(e) a long-term care order; or
(f) an order extending a protection order that is in force in respect of the child.

[bookmark: _5.22.6_Suspension/Lapse/Revival][bookmark: B5226][bookmark: _Toc30666581][bookmark: _Toc30666811][bookmark: _Toc30667986][bookmark: _Toc30669364][bookmark: _Toc30671580][bookmark: _Toc30674107][bookmark: _Toc30691329][bookmark: _Toc30691702][bookmark: _Toc30692082][bookmark: _Toc30692841][bookmark: _Toc30693220][bookmark: _Toc30693598][bookmark: _Toc30693976][bookmark: _Toc30694357][bookmark: _Toc30698946][bookmark: _Toc30699324][bookmark: _Toc30699709][bookmark: _Toc30700864][bookmark: _Toc30701251][bookmark: _Toc30743862][bookmark: _Toc30754685][bookmark: _Toc30757126][bookmark: _Toc30757674][bookmark: _Toc30758074][bookmark: _Toc30762835][bookmark: _Toc30767489][bookmark: _Toc34823507]5.22.6	Suspension/Lapse/Revival
Section 324(1) of the CYFA provides that a permanent care order–
· is suspended on the making, with the prior consent of the Secretary, of an application under the Family Law Act 1975 (Cth) by a person who is not a parent of the child in respect of whom the permanent care order is made, seeking an order with respect to the parental responsibility for the child, on the terms of which the parties to the proceeding have agreed; and
· ceases to be in force on the making of such order.
Section 324(2) of the CYFA provides that a permanent care order that has been suspended under s.324(1) revives if–
(a) the application for the order sought under the Family Law Act 1975 (Cth) is withdrawn; or
(b) the order sought is refused.

[bookmark: _5.22.7_Administrative_conversion][bookmark: B5227][bookmark: _Toc30666582][bookmark: _Toc30666812][bookmark: _Toc30667987][bookmark: _Toc30669365][bookmark: _Toc30671581][bookmark: _Toc30674108][bookmark: _Toc30691330][bookmark: _Toc30691703][bookmark: _Toc30692083][bookmark: _Toc30692842][bookmark: _Toc30693221][bookmark: _Toc30693599][bookmark: _Toc30693977][bookmark: _Toc30694358][bookmark: _Toc30698947][bookmark: _Toc30699325][bookmark: _Toc30699710][bookmark: _Toc30700865][bookmark: _Toc30701252][bookmark: _Toc30743863][bookmark: _Toc30754686][bookmark: _Toc30757127][bookmark: _Toc30757675][bookmark: _Toc30758075][bookmark: _Toc30762836][bookmark: _Toc30767490][bookmark: _Toc34823508]5.22.7	Administrative conversion of permanent care order to care by Secretary order
Section 325A of the CYFA requires the Secretary to notify the Court if the Secretary is informed that each person conferred parental responsibility for the child under a permanent care order has died.
On and from the date that such notice is given by the Secretary to the Court–
(a) the Secretary is taken to have sole parental responsibility for the child; and
(b) the permanent care order is taken to be a care by Secretary order; and
(c) Division 7 of Part 4.9 applies to the order; and
(d) the order ceases to be a permanent care order for the purposes of the CYFA.
The Secretary must notify the person who has care of the child, the child (if aged 10 years or over) and the parent(s) of the child of a change of order under s.325A.

[bookmark: _5.22.8_Variation/Revocation/Breach_][bookmark: B5228]5.22.8	Variation/Revocation/Breach of permanent care order
Sections 326(1) & 327 of the CYFA provide that on application [Forms 35 & 36] by:
(a)	the child; or
(b)	a permanent care parent; or
(c)	another person who is a parent of the child but only with leave of the Court; or
(d)	the Secretary or the principal officer of an authorised Aboriginal agency-
the Court may, if satisfied it is in the best interests of the child to do so–
· vary, add or substitute any condition(s) of a permanent care order but must not make any change to the parental responsibility for the child [s.327(a)]; or
· revoke the order in whole or in part [s.327(b)].

Section 327(2) of the CYFA provides that the limit on parental contact imposed under s.321(1)(d) does not apply to a variation of a contact condition of a permanent care order if the variation is made more than 12 months after the making of the order.

Section 326(1A) empowers a sibling to make an application to the Court for the variation of a permanent care order as of right.

Section 326(1B) provides that an application by a person who is a parent of the child (other than a permanent care parent) to vary a permanent care order made before the end of the first 12 months of the order may only be made on the basis that a contact condition on the order has not been complied with.

Section 326(1C) provides that in determining whether to grant leave to a person who is a parent of the child (other than a permanent care parent) under s.326(1)(c) to vary or revoke a permanent care order, the best interests of the child are the paramount consideration and the Court must–
(a) first have regard to the current circumstances of the child; and
(b) have regard to the matters in s.321(1B); and
(c) have regard to the potential disruption to the child’s permanent care placement and the child’s relationship with the permanent care family; and
(d) in the case of an application to vary, have regard to whether–
(i)	it appears that a party has not complied with any condition or the order; or
(ii)	there has been a significant change in the circumstances of the parent or the child since the original permanent care order was made; and
(e)	in the case of an application to revoke, have regard to whether the circumstances of the parent have changed significantly to the extent that the parent can demonstrate he or she would be able to permanently fulfil the responsibilities and duties of parenthood, including the capacity to provide adequately for the emotional, intellectual, educational and other needs of the child.

Sections 326(1D), 326(1E) & 326(1F) empower the Court to request a report from the Secretary to assist in determining whether to grant leave, whether to vary a contact condition or whether to revoke the permanent care order.

Section 326(2A) provides that if a parent of the child (other than a permanent care parent) requires leave of the Court to bring an application to vary or revoke a permanent care order, notice of the application must not be served on the child or the carer unless that leave is granted.

Variation or revocation of a permanent care order is rare.  However in one case the Melbourne Children's Court has revoked a permanent care order in part by removing from the order one of two permanent carers after he had been found to have sexually abused the child.

There are no legislative provisions relating to breach of a permanent care order. If a carer relinquishes the care of child who is the subject of a permanent care order, DFFH usually issues a protection application.

[bookmark: _5.22.9_Statistics][bookmark: B5229]5.22.9	Statistics
The numbers of permanent care orders made state-wide are as follows:
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[bookmark: _5.23_Therapeutic_treatment][bookmark: B523]5.23	Therapeutic treatment & therapeutic treatment (placement) orders

A therapeutic treatment order [‘TTO’] requires a child aged 10-17 who has exhibited sexually abusive behaviours to participate in an appropriate therapeutic treatment program [‘TTP’].
A therapeutic treatment (placement) order [‘TTPO’] grants parental responsibility to the Secretary for a child in respect of whom a TTO is in force.

[bookmark: _5.23.1_Rationale][bookmark: B5231]5.23.1	Rationale
In the Second Reading Speech in the Legislative Council on 15/11/2005 the Minister for Aged Care, Mr Gavin Jennings, explained the rationale for what he described as “a new response to children aged 10-14 exhibiting sexually abusive behaviour”:
“[T]he bill provides a new basis for intervening earlier with young people who exhibit sexually abusive behaviour to help prevent ongoing and more serious sexual offences.  For children aged 10-14, the criminal justice system does not provide a reliable pathway into treatment.
For this age group, it is often difficult to prove the necessary mental intent to secure a conviction.
The bill therefore provides two new Children’s Court orders…The court will be able to order a child into therapeutic treatment and, where necessary for that treatment, to place the child in out-of-home care.  This is an important early intervention if we are to stop these children from becoming adult offenders.  This reform is intended to supplement, not replace, voluntary access to treatment.  It will always be preferable for parents to connect a child exhibiting sexually abusive behaviour to treatment voluntarily and avoid exposing them to any court process.”
The TTO & TTPO regimes were extended to 15-17 year old children as and from 29/03/2019.

[bookmark: _5.23.2_Power_of][bookmark: B5232]5.23.2	Power of the Court to make a TTO
Sections 244 & 246 of the CYFA empower the Secretary or the principal officer of an authorised Aboriginal agency, if satisfied on reasonable grounds that a child – who is of or above the aged of 10 years and under the age of 18 years when the order is made – is in need of therapeutic treatment to apply [Form 4] for a TTO.  This is one of the very few applications in which the CYFA requires the child to attend Court.

Under s.248(1) of the CYFA the Court may make a TTO in respect of a child – who is of or above the age of 10 years and under the age of 18 years when the order is made – if the Court is satisfied-
(a)	that the child has exhibited sexually abusive behaviours; and
(b)	that the order is necessary to ensure the child’s access to, or attendance at, a TTP.
Section 248(2) provides that in deciding whether or not to make a TTO, the Court must consider-
(a) the seriousness of the child’s sexually abusive behaviours; and
(b) any previous history of sexually abusive behaviours of the child and how those behaviours were addressed; and
(c) the particular characteristics and circumstances of the child; and
(d) any other matters the Court considers relevant.

Section 249(1) of the CYFA provides that a TTO must require the child to participate in a TTP.

Section 249(2) empowers the Court to include on a TTO-
(a)	a condition directing the parent of the child or any person who has care of the child to take any necessary steps to enable the child to participate in a TTP; and
(b)	a condition directing the child to permit reports or his or her progress and attendance at the TTP to be given to the Secretary; and
(ba)	a condition requiring the Secretary to report to the Court, at the time or times specified by the Court, of the child’s progress and attendance at the therapeutic treatment program; and
(c)	any other conditions that the Court considers appropriate.
The addition of s.249(2)(ba) as and from 29/03/2019 appears to give the Family Division of the Court an implied power to conduct judicial monitoring of the progress of a child on a TTO.

Section 250 of the CYFA provides that a TTO remains in force for the period (not exceeding 12 months) specified in the order even if the child attains the age of 18 years after the order is made.

Prior to 29/03/2019 it was not entirely clear from the legislation whether the 10-14 age limits then set out in ss.244(a) & 248 of the CYFA applied to the age of the child at the time the application was made or at the time a TTO was made.  Since 29/03/2019 that ambiguity has been resolved, paragraph (ad) of the definition of ‘child’ being amended to read: “in the case of a person in respect of whom a TTO or TTPO may be made, a person who is of or above the age of 10 years and under the age of 18 years when the order is made”.

[bookmark: _5.23.3_The_meaning][bookmark: B5233]5.23.3	The meaning of ‘sexually abusive behaviours’
‘Sexually abusive behaviours’ is not defined in the CYFA or in any other legislation.  The Therapeutic Treatment Board has adopted the following working definition:
“A child has exhibited sexually abusive behaviours when they have used their power, authority or status to engage another party in sexual activity that is either unwanted or where, due to the nature of the situation, the other party is not capable of giving consent (for example, animals or children who are younger or who have a cognitive impairment).”

In DoHHS v J [2015] VChC 1 the Department had applied for a therapeutic treatment order in respect of Jonathon [a pseudonym], a 10 year old boy who was living in a residential unit.  The application was contested by Jonathon.  Although ultimately refusing the application, Magistrate Gibson did not accept that the above working definition was a complete description of “sexually abusive behaviours”.

At [5] her Honour was satisfied on the balance of probabilities that:
· Jonathon and two female co-residents (A who was 7 years old and B who was 9 years old) engaged in acts of fellatio whereby A and B performed oral sex on Jonathon on numerous occasions.
· These activities of oral sex performed by A and/or B on Jonathon often occurred in the presence of the other girl and in the presence of male co-residents (C and/or D who were both 9 years old).
· Jonathon and D engaged in an act of simulated anal sex whereby Jonathon acted out the motions of anal sex with D while both boys were fully clothed.
· Jonathon and D attempted to engage in an act of anal sex whereby D attempted to insert his penis into Jonathon’s anus.

The children in the Unit, of whom Jonathon was the oldest albeit by only 5 months, had all experienced trauma and neglect and had extremely difficult and troubling behaviours.  In particular A, B & D had all experienced and/or been exposed to sexual abuse.  However, at the time Jonathon came to live with his co-residents he had no history of sexual abuse or sexualised behaviours.  At [11]-[13] Magistrate Gibson said:
[11] “On balance, the evidence suggests that it is likely that Jonathon himself was exposed to the sexualised behaviours of one or more of the other children in the Unit, and then became involved in a culture or secret game of collusion in which they all participated.  I accept that on a number of occasions Jonathon sought out the sexual activity, however the evidence does not support a positive finding that he used bullying behaviour, power or control to enable it to occur.  Only D made this specific allegation, and it is equally likely that D said this in an attempt to understand his own behaviours in the Unit.  In all the circumstances, to classify Jonathon as the sexually dominant child, the controller of sexual activity, or the aggressor, is to demonise him and fails to acknowledge the dynamics that existed between the children in the Unit.
[12] As the only child of the age of criminal responsibility, Jonathon has been charged with criminal offences and treated as an offender.  It is my firm view that he should have been regarded (and treated) as much as a victim as the other children in this very disturbing series of events.
[13] The acts of fellatio and attempted anal sex engaged in by the children were types of sexualised behaviours that went well beyond the bounds of normal sexual development for them, and had great potential to place all the children at risk of harm, including harm of a cumulative nature.  It is imperative that Jonathon and his co-residents are given the opportunity to process what occurred for them in the Unit and to learn from it so that, individually, they can go on to have sexually appropriate relationships in the future.  The issue for the Court is whether a TTO should be made to achieve this therapeutic outcome for Jonathon.”

In defining “sexually abusive behaviours” more broadly than in the TTB’s working definition, Magistrate Gibson said at [18]-[20]:
[18] “If this working definition were adopted by the Court as a complete description of the phrase, Jonathon would not be found to have exhibited sexually abusive behaviours, as he has not used his power, authority or status.  I would be surprised and troubled by such an outcome, given the views I have expressed in paragraph [12] herein, and consider it would be contrary to the expressed purpose for which the Court was given power to make TTOs.
[19] In her evidence, Ms W from the Australian Childhood Foundation (the agency responsible for providing counselling services to children on TTOs in the region closest to Jonathon’s home) said that she understood the word ‘abusive’ in the phrase described the harmful effect of the behaviours on the young person and/or others rather than a description of the young person exhibiting the behaviour.  She also explained that the context in which the sexual behaviours took place was vital in determining whether fell within the ambit of the phrase.  I found her evidence of great assistance.
[20] I am satisfied that Jonathon has exhibited sexually abusive behaviours.  This is not because he has used any power, authority or status to engage the others in the Unit in sexual activity.  Nor is it because I view him as an abuser.  It is because I consider that the behaviours he engaged in with his co-residents were abusive to himself and to the others, and he would benefit by engaging in therapeutic treatment.  I would have also found that the other children in the Unit (perhaps with the exception of C) had exhibited sexually abusive behaviours, however only Jonathon was of an age that beings him within the ambit of such a finding for the purposes of a TTO.”

However, ultimately Gibson M refused to make a TTO because she was not satisfied that the precondition in s.248(1)(b) was made out and saying at [28]:
“In all the circumstances, I do not consider that a TTO is necessary to ensure Jonathon’s access to, or attendance at, an appropriate therapeutic program. The evidence leads me to conclude that his grandmother now understands the imperative of such a program and will voluntarily work with DoHHS to ensure Jonathon’s attendance. It is most unfortunate that it took these proceedings for all the information to be provided to Jonathon’s grandmother. It resulted in intervention for Jonathon being delayed.”

[bookmark: _5.23.4_Power_of][bookmark: B5234]5.23.4	Power of the Court to make a TTPO
Under s.252(1) of the CYFA the Court, on the application of the Secretary or the principal officer of an authorised Aboriginal agency [Form 6], may make a TTPO in respect of a child – who is of or above the age of 10 years and under the age of 18 years when the order is made – if-
(a)	the Court makes or has made a TTO in respect of the child; and
(b)	the Court is satisfied that the TTPO is necessary for the treatment of the child.

Under s.253 of the CYFA a TTPO-
(a) grants parental responsibility for the child to the Secretary; and
(b) does not otherwise affect parental responsibility for the child; and
(c) may include any conditions that the Court considers to be in the best interests of the child, including a condition concerning contact by a parent or other person and, in the case of an Aboriginal child, a condition incorporating a cultural plan for the child.

The parental responsibility of the Secretary under a TTPO is of a similar nature and scope to that conferred under a family reunification order.  It includes the sole right to care of the child pursuant to s.172(2)(a) and also medical powers pursuant to s.597.  As with FROs, decisions about matters that are not “major long term issues” [as defined in s.3(1)] may be made by the Secretary without the agreement of the parent of the child: see s.175C(5). However, decisions about “major long term issues” must not be made without agreement of the parent of the child: see ss.175C(1)(b) and (3).

Under s.254 of the CYFA a TTPO remains in force for the period specified in the order but not exceeding the period of the TTO to which it relates.  However, as and from 29/03/2019 new s.254(2) makes it clear that even if a TTO remains in effect after a child has attained the age of 18 years, any associated TTPO ceases to be in force if the child attains the age of 18 years or marries, whichever happens first.

[bookmark: _5.23.5_Variation/revocation_of][bookmark: B5235]5.23.5	Variation/revocation of TTO/TTPO
On application [Form 8] by:
(a)	the Secretary or the principal officer of an authorised Aboriginal agency; or
(b)	the child; or
(c)	a parent of the child-
the Court may-
· vary, add or substitute any condition(s) of a TTO but must not make a change in the requirement to attend a TTP and must not extend the period of the order [s.257];
· vary, add or substitute any condition(s) of a TTPO but must not make any change in the custody of the child and must not extend the period of the order [s.257];
· revoke the TTO or TTPO [s.258].  Under s.258(8) a TTPO is revoked when the TTO to which it relates is revoked.

Under s.258(2) of the CYFA, if criminal proceedings against a child have been adjourned pending the completion by the child of a TTP under a TTO, the Secretary must seek the advice of the Therapeutic Treatment Board before applying to the Court to revoke the TTO.

[bookmark: _5.23.6_Extension_of][bookmark: B5236]5.23.6	Extension of TTO/TTPO
The CYFA provides in ss.255-256 a procedure which enables one extension of the period of a TTO and/or TTPO to be made upon application by the Secretary or the principal officer of an authorised Aboriginal agency.  An application for extension must be made to the Court while the order is still in force: see ss.255(2) & 255(3). The application [Form 9] is made to the Court when it is filed in the Court: see s.214 of the CYFA.

The initiation of extension proceedings keeps the TTO/TTPO in force until the application is determined by the Court [s.255(4)].

Section 256(1) empowers the Court to extend a TTO for a period not exceeding 12 months if it is satisfied that the child is still in need of therapeutic treatment.  Section 256(1A) provides that s.256(1) applies even if the child has attained the age of 18 years before the TTO is extended or will attain the age of 18 years during the period of extension.  The numbers of extensions of TTOs are as follows:

	EXT TTO
	2014
/15
	2015
/16
	2016
17
	2017
/18
	2018
/19
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	
	

	
	6
	6
	6
	3
	3
	6
	3
	5
	3
	
	



Section 256(2) empowers the Court to extend a TTPO for a period not exceeding the period of the TTO to which it relates if it is satisfied that the TTPO is still necessary for the therapeutic treatment of the child.  However, s.256(4) provides that despite the extension of a TTPO under s.256, the TTPO ceases to be in force if the child attains the age of 18 years or marries, whichever happens first.  There seems never to have been an order extending a TTPO.

[bookmark: _5.23.7_Therapeutic_treatment][bookmark: B5237]5.23.7	Therapeutic treatment planning by DFFH
New ss.169A & 169B impose an obligation on the Secretary of DFFH – not on the Court – to ensure that a therapeutic treatment plan [‘TT plan’] is prepared in respect of a child within 6 weeks after a TTO is made.  The TT plan must contain all decisions and arrangements made by the Secretary concerning the child that-
(a) the Secretary considers to be significant; and
(b) relate to the child’s participation in and attendance at the TTP.
New s.169C(1) of the CYFA requires a TT plan to specify a date for the review of the plan that is halfway through the period of the TTO to which the TT plan relates.  Section 169C(2) imposes an obligation on the Secretary of DFFH to review a TT plan-
(a) on or before the review date specified in the plan; and
(b) from time to time as otherwise appears necessary.
Sections 169B & 169C impose an obligation on the Secretary to ensure that copies of a TT plan and of the review of a TT plan and any resultant amendments to the TT plan to the child, the child’s parent, the child’s carer and the provider of the TTP unless the Secretary is satisfied that to do so would be inappropriate.

[bookmark: _5.23.8_Effect_of][bookmark: B5238]5.23.8	Effect of TTO or similar voluntary program on associated criminal proceedings
Under s.251 of the CYFA any statement made by a child when participating in a therapeutic treatment program under a TTO or voluntarily in an appropriate therapeutic treatment program is not admissible in any criminal proceeding in relation to the child.

Under s.352 of the CYFA, if the Secretary reports to the Criminal Division of the Court under s.351 that a TTO has been made in respect of a child and the Court has not yet made a finding in related criminal proceedings in which the child is an accused, the Court must adjourn the criminal proceedings for a period not less than the period of the TTO.
Under s.352A of the CYFA, if a TTO has been made in respect of a child, the Court may require the Secretary to report to the Criminal Division at the time or times specified by the Court on the child’s progress and attendance at the therapeutic treatment program.  The Court may make such requirement when adjourning criminal proceedings under s.352 or at any other time during the period of the TTO when the Court is exercising the jurisdiction of the Criminal Division in relation to the child.  The Court may direct the Secretary to provide a copy of the report to the child and the prosecutor.  This new provision, operating from 29/03/2019, appears to give the Criminal Division of the Court an implied power to conduct judicial monitoring of the progress of a child on a TTO just as s.249(2)(ba) appears to give the Family Division a similar implied power of judicial monitoring [see section 5.23.2].
Section 353 provides that if criminal proceedings are adjourned under s.352, the Secretary must report to the Criminal Division on the completion of the TTO or on the revocation of the TTO.  The report must set out details of the child’s participation in and attendance at the TT program under the order.  The Court may direct the Secretary to provide a copy of the report to the child and the prosecutor.

Under s.354(4) of the CYFA, if the Criminal Division of the Court is satisfied that a child accused has attended and participated in a TTP under a TTO, it must discharge the child without any further hearing of the related criminal proceedings.
In Victoria Police v HW [2010] VChC 1 the child the subject of a TTO had earlier been charged with very serious sexual offending which occurred when he was 13 years of age.  The child had been attending and participating in the TTP under a TTO.  However, as the therapeutic treatment had not been completed by the end of the TTO the Department of Health & Human Services had filed an application to extend the TTO and – with the consent of the child – the TTO had been extended.  Counsel for the child submitted that s.354(4) is clear and that once a child has attended and participated in the TTP under the TTO it must discharge the child even though there was an application for extension before the Family Division.  The police prosecutor submitted that the Court must look at the rationale for TTO’s and that given that the child is still in need of therapeutic treatment the criminal proceedings ought be adjourned until the period of the extended TTO is completed and the Court is advised of the child’s compliance with the TTO.  At [17]-[18] Judge Grant preferred the police submission:
“Given the purpose of a TTO, parliament would not have intended that a child be discharged on serious criminal offences in circumstances where the child was considered to require on‑going treatment by way of an extension of the TTO…
The only way of interpreting s.354(4), consistent with the clear purpose of the Act, is to recognise that the words ‘attend and participate in the therapeutic treatment program’, mean attend and participate in the program until the TTP is completed.  If, as in this case, the TTO has been extended for a period, the appropriate order on the associated criminal proceedings is to adjourn those proceedings for a period that is not less than the period of extension of the order.”
Subsequent to Judge Grant’s decision – as and from 01/03/2016 – s.354(4A) provides that for the purposes of s.354(4), the Court must have regard to-
(a) the child’s attendance record; and
(b) the nature and extent of the child’s participation; and
(c) whether or not the child’s participation was to the satisfaction of the therapeutic treatment provider; and
(d) the opinion of the therapeutic treatment provider as to the effectiveness of the treatment.

The legislative extension of TTOs to children aged 15-17 has the potential to lead to children accused of more serious sexual offending than has generally been experienced in relation to children aged 10‑14 being candidates for TTOs – and consequent discharge if the TTO is satisfactorily completed.  Hence the writer considers it likely that in some cases where the Family Division is hearing an application for a TTO it may ask the applicant Secretary the view of the prosecution and – through the prosecution – the view of the victim and/or the victim’s family.  Any such views would, of course, not be binding on the Court but would enable the Court to be better informed in the exercise of its discretion whether or not to grant an application for a TTO.

Section 354A gives the Criminal Division of the Court powers similar to s.354-
(i) of adjourning criminal proceedings for an accused child-
· who is aged 10‑17 when he or she appears as an accused in a criminal proceeding in the Court; and
· who has exhibited sexually abusive behaviours that would justify referring the matter to the Secretary under s.349(2); and
· where the Court has not yet made a finding in the criminal proceeding; and
· where the Court is satisfied that the child has attended and participated, is attending and participating or will attend and participate voluntarily in an appropriate therapeutic treatment program (not pursuant to a TTO); and
(ii) of discharging the accused after satisfactory completion of the voluntary program.
The italicized words in the first dot point of (i) are ambiguous.  Do they mean aged 10-17 when he or she first appears as an accused or do they bear their literal meaning of when he or she appears at any time as an accused?  A comparison with the equivalent TTO provision in s.354 would suggest the former is more likely to have been the intention of Parliament.

The significant difference between s.352 and 354A(2)(a) is that the Court must adjourn the criminal proceedings under s.352 where the child is on a TTO but only may adjourn the criminal proceedings under s.354A(2) where the therapeutic treatment program is voluntary.

Sections 354(5)/354A(5) provide that if the child is not discharged under ss.354(4)/354A(3) the Court may determine what (if any) further proceedings in the Criminal Division in respect of the child are appropriate.

[bookmark: _5.23.9_Statistics][bookmark: B5239]5.23.9	Statistics
The TTO provisions commenced operation on 01/10/2007.  Given data from Victoria Police that in 2004‑2005 & 2005-2006 police dealt with 218 & 258 alleged sexual offenders of whom respectively 123 & 144 were summonsed to appear in the Criminal Division of the Children’s Court, it was expected that there would be a significant number of applications for TTOs.  In fact, there have been fewer than expected.

Up to and including 09/07/2008 the Therapeutic Treatment Board had processed 16 referrals and in 6 of those it had advised that an application for a TTO should not be made.  Some of the TTOs which the Court has made have involved cases in which DFFH had chosen not to accept advice by the Therapeutic Treatment Board that no application should be made.  The statistics below show that TTOs are relatively uncommon orders and TTPOs are very rarely made at all.
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[bookmark: _5.23.10_Therapeutic_treatment][bookmark: B52310][bookmark: _Hlk147414824]5.23.10	Therapeutic treatment service providers
As at July 2008 the following organizations have been appointed as TT service providers:
	BARWON SOUTH WEST
	Barwon CASA {5222 4318}

	GIPPSLAND
	Gippsland CASA {5134 3922}

	GRAMPIANS
	Wimmera CASA {5381 9272}

	HUME
	GV CASA {5831 2343}
	UmCASA {5722 2203}
	Berry St {5822 8100}

	LODDON MALLEE
	Mallee Sexual Assault {5025 5400}
	CASA Campaspe {5441 0430}

	MELBOURNE EASTERN
	Australian Childhood Foundation {9874 3922}

	MELBOURNE NORTH WEST
	Gatehouse {9345 6391}
	CPS {9450 0900}

	MELBOURNE SOUTHERN
	AWARE (SE CASA) {9928 8741}



[bookmark: _Hlk109295220]For further information about therapeutic treatment see the Gatehouse website: https://outcomes.org.au/wp-content/uploads/2020/04/Keane-and-Quinton.pdf.
Gatehouse is a department of the Royal Children’s Hospital and is a Centre Against Sexual Assault.

[bookmark: _5.24_Reports_to][bookmark: B524]5.24	Reports to the Court

In the processing of Family Division cases, written reports have a position of central importance.  Some practices had developed in the preparation & distribution of reports which were not strictly in accordance with the CYPA.  The amendments introduced by the CYFA reflect some – but not all – aspects of current practice.

[bookmark: _Hlk147468275]The types of Family Division reports governed by Part 7.8 of the CYFA are-
(a)	protection reports;
(b)	disposition reports;
(c)	additional reports, including Children’s Court Clinic reports;
(d)	therapeutic treatment application reports; and
(e)	therapeutic treatment (placement) reports.

[bookmark: _5.24.1_Protection_report][bookmark: B5241][bookmark: _Toc30666565][bookmark: _Toc30666795][bookmark: _Toc30667970][bookmark: _Toc30669348][bookmark: _Toc30671564][bookmark: _Toc30674091][bookmark: _Toc30691313][bookmark: _Toc30691686][bookmark: _Toc30692066][bookmark: _Toc30692825][bookmark: _Toc30693204][bookmark: _Toc30693582][bookmark: _Toc30693960][bookmark: _Toc30694341][bookmark: _Toc30698930][bookmark: _Toc30699308][bookmark: _Toc30699693][bookmark: _Toc30700848][bookmark: _Toc30701235][bookmark: _Toc30743846][bookmark: _Toc30754669][bookmark: _Toc30757110][bookmark: _Toc30757658][bookmark: _Toc30758058][bookmark: _Toc30762819][bookmark: _Toc30767473][bookmark: _Toc34823491]5.24.1	Protection report
If the Family Division requires further information to enable it to determine a protection application, it may order the Secretary to submit to the Court a protection report concerning the subject child: s.553 of the CYFA.  The Secretary must forward such report to the Court not less than 3 working days before the hearing: s.554.  Such report must only deal with matters that are relevant to the question of whether the child is in need of protection: s.555.

[bookmark: _5.24.2_Access_to][bookmark: B5242][bookmark: _Toc30666566][bookmark: _Toc30666796][bookmark: _Toc30667971][bookmark: _Toc30669349][bookmark: _Toc30671565][bookmark: _Toc30674092][bookmark: _Toc30691314][bookmark: _Toc30691687][bookmark: _Toc30692067][bookmark: _Toc30692826][bookmark: _Toc30693205][bookmark: _Toc30693583][bookmark: _Toc30693961][bookmark: _Toc30694342][bookmark: _Toc30698931][bookmark: _Toc30699309][bookmark: _Toc30699694][bookmark: _Toc30700849][bookmark: _Toc30701236][bookmark: _Toc30743847][bookmark: _Toc30754670][bookmark: _Toc30757111][bookmark: _Toc30757659][bookmark: _Toc30758059][bookmark: _Toc30762820][bookmark: _Toc30767474][bookmark: _Toc34823492]5.24.2	Access to protection report
If the Court orders the Secretary to prepare a protection report, s.556(1) of the CYFA requires the Secretary – subject to the restriction provisions in s.556(2) – to cause a copy of the protection report to be given before the hearing of the proceeding to each of the following-
(a)	the subject child;
(b)	the parent(s);
(c)	the legal practitioners representing the child;
(d)	the legal practitioners representing the parent(s);
(e)	the protective intervener who made the protection application, if the protective intervener is not the Secretary;
(f)	a party to the proceeding; and
(g)	any other person specified by the Court.

Fortunately, it has become standard practice for the Department, in relation to every protection application brought by it, to prepare a protection report and to give a copy to all of the other parties without specific Court order.  It usually calls this a "protection report".

[bookmark: _5.24.3_Disposition_report][bookmark: B5243][bookmark: _Toc30666567][bookmark: _Toc30666797][bookmark: _Toc30667972][bookmark: _Toc30669350][bookmark: _Toc30671566][bookmark: _Toc30674093][bookmark: _Toc30691315][bookmark: _Toc30691688][bookmark: _Toc30692068][bookmark: _Toc30692827][bookmark: _Toc30693206][bookmark: _Toc30693584][bookmark: _Toc30693962][bookmark: _Toc30694343][bookmark: _Toc30698932][bookmark: _Toc30699310][bookmark: _Toc30699695][bookmark: _Toc30700850][bookmark: _Toc30701237][bookmark: _Toc30743848][bookmark: _Toc30754671][bookmark: _Toc30757112][bookmark: _Toc30757660][bookmark: _Toc30758060][bookmark: _Toc30762821][bookmark: _Toc30767475][bookmark: _Toc34823493]5.24.3	Disposition report
Subject to the minor limitations in s.557(2), s.557(1) of the CYFA requires the Secretary to prepare and submit to the Family Division a disposition report if-
(a)	the Court becomes satisfied that-
	(i)	a child is in need of protection; or
	(ii)	irreconcilable differences exist; or
	(iii)	there has been a breach of a family preservation order; or
(ab)	the Secretary applies under s.289(1A) for a care by Secretary order; or
(ac)	the Secretary applies under s.290(1A) for a long-term care order; or
(b)	the Secretary applies for a permanent care order; or
(c)	the Secretary applies, or is notified that a person has applied-
	(i)	for the variation or revocation of a family preservation order, a family reunification order or a permanent care order; or
	(ii)	for the extension of a family preservation order, a family reunification order or a care by Secretary order; or
	(iii)	for the revocation of a care by Secretary order or a long-term care order; or
(d)	the Court orders the Secretary to do so.

Read literally, s.557(1)(a) might be interpreted as not requiring the Secretary to file and serve a disposition report until after the Court has found a protection, IRD or breach application proved.  But it would unreasonably restrict the conduct of the case at every stage of the hearing if there was no report setting out the Department's recommended disposition.  To split any Family Division case into pre-proof and post-proof stages is artificial and it is unhelpful to use a Criminal Division contest/plea dichotomy as an analogy.  Fortunately, it has become standard practice for the Department to prepare and distribute a disposition report at a pre-proof stage in every case.

In DE (a pseudonym) v DFFH [2021] VSC 691 at [31] Ginnane J approved this practice:
“The practice, and it appears to be a useful practice, is that protection and disposition reports are often prepared and filed contemporaneously by the Secretary, even without any express order for a disposition report under s 557(1). There is no reason why the Court cannot rely on, and take those reports into account, provided of course the parties are aware of their contents. It will be for the Court to decide whether it is satisfied of the matters contained in them and as to the weight to be given to them.”

In DE’s Case Ginnane also made it clear at [32] & [39] that s.557(1)(d) of the CYFA empowers the Chldren’s Court to order a disposition report at any time in the proceeding and is not limited to cases in which the protection application has already been proved.  At [32] his Honour said:
“There is no reason why the Court’s general power to order the Secretary to prepare a disposition report under s 557(1)(d) should be limited to circumstances where a finding under s 274 has already been made. The text of s 557(1)(d) does not contain any limitation on when this power can be exercised.  Section 557(1)(d) must be given work to do and that will not be achieved if its exercise is limited to the circumstances described in s.557(1)(a).  Therefore, the proper construction of s.557(1)(d) is that the Children’s Court may order a disposition report at any time in the proceeding.  An interpretation permitting the Children’s Court to order a Children’s Court Clinc report to help determine whether a child is in need of protection prior to a finding being made under s.274 is consistent with the Act’s principle that the best interests of the child must always be paramount.”

Section 558 requires a disposition report to include the following:
(a)	the case plan, if any, prepared for the child; and
(b)	recommendations, where appropriate, concerning the order which the Secretary believes the Court ought to make; and
(c)	if the report recommends that the child be removed from the care of the child’s parent, a statement setting out the steps taken by the Secretary to provide the services necessary to enable the child to remain in the care of the parent [see also s.276(2)(b)]; and
(ca)	the advice of the Secretary on the matters set out in s.276A, where they are applicable to the circumstances of the child; and
(d)	any other information that the Court directs or the regulations require to be included.

[bookmark: _5.24.4_Access_to][bookmark: B5244][bookmark: _Toc30666569][bookmark: _Toc30666799][bookmark: _Toc30667974][bookmark: _Toc30669352][bookmark: _Toc30671568][bookmark: _Toc30674095][bookmark: _Toc30691317][bookmark: _Toc30691690][bookmark: _Toc30692070][bookmark: _Toc30692829][bookmark: _Toc30693208][bookmark: _Toc30693586][bookmark: _Toc30693964][bookmark: _Toc30694345][bookmark: _Toc30698934][bookmark: _Toc30699312][bookmark: _Toc30699697][bookmark: _Toc30700852][bookmark: _Toc30701239][bookmark: _Toc30743850][bookmark: _Toc30754673][bookmark: _Toc30757114][bookmark: _Toc30757662][bookmark: _Toc30758062][bookmark: _Toc30762823][bookmark: _Toc30767477][bookmark: _Toc34823495][bookmark: _Toc30666568][bookmark: _Toc30666798][bookmark: _Toc30667973][bookmark: _Toc30669351][bookmark: _Toc30671567][bookmark: _Toc30674094][bookmark: _Toc30691316][bookmark: _Toc30691689][bookmark: _Toc30692069][bookmark: _Toc30692828][bookmark: _Toc30693207][bookmark: _Toc30693585][bookmark: _Toc30693963][bookmark: _Toc30694344][bookmark: _Toc30698933][bookmark: _Toc30699311][bookmark: _Toc30699696][bookmark: _Toc30700851][bookmark: _Toc30701238][bookmark: _Toc30743849][bookmark: _Toc30754672][bookmark: _Toc30757113][bookmark: _Toc30757661][bookmark: _Toc30758061][bookmark: _Toc30762822][bookmark: _Toc30767476][bookmark: _Toc34823494]5.24.4	Access to disposition report
If a disposition report is required under s.557 or if the Court orders a disposition report, s.559(1) of the CYFA requires the Secretary – subject to the restriction provisions in s.559(2) – to cause a copy of the disposition report to be given before the hearing of the proceeding to each of the following-
(a)	the subject child;
(b)	the parent(s);
(c)	the legal practitioners representing the child;
(d)	the legal practitioners representing the parent(s);
(e)	the protective intervener who made the protection application, if the protective intervener is not the Secretary;
(f)	a party to the proceeding; and
(g)	any other person specified by the Court.

The predecessor s.51(1) of the CYPA required the author of a disposition or additional report to forward the report to the proper venue of the Court within 21 days and not less than 3 working days before the hearing.  The time-lines were rarely met and have been removed in s.559(1) of the CYFA.

[bookmark: _5.24.5_Additional_report][bookmark: B5245]5.24.5	Additional report – Children’s Court Clinic report
If in any proceeding in which a disposition report is required under s.557(1), the Family Division is of the opinion that an additional report is necessary to enable it to determine the proceeding, s.560 empowers the Court to order the preparation and submission to the Court of an additional report by-
(a)	the Secretary; or
(b)	the Children's Court Clinic; or
(c)	another person specified by the Court.
This is the statutory provision which empowers the Court to order reports from the Clinic.

Section 560 has sometimes been read – in conjunction with s.557(1)(a) – as limited to 'post-proof' Clinic reports but, as stated in section 5.24.3, this is an artificial restriction.  In DE (a pseudonym) v DFFH [2021] VSC 691 at [30]-[32] Ginnane J rejected DE’s submission (which DFFH ultimately had not supported) that the CCV cannot order an additional report without first having made a finding that the child was in need of protection.  His Honour made it clear at [32] (as also referred to in 5.24.3) that it is not so limited:
“[T]he proper construction of s.557(1)(d) is that the Children’s Court may order a disposition report at any time in the proceeding.  An interpretation permitting the Children’s Court to order a Children’s Court Clinic report to help determine whether a child is in need of protection prior to a finding being made under s.274 is consistent with the Act’s principle that the best interests of the child must always be paramount.”

What happened in DE’s Case was this.  DFFH had filed a protection application in July 2019 in relation to a child on the basis that she was in need of protection under s.162(1) CYFA.  The protective concerns were centred on an alleged risk of abuse by the stepfather DE and an associated risk that the mother [M] would fail to protect the child from such abuse.  On 24 November 2020 DFFH filed minutes of proposed orders consented to by the parties that the protection application be struck out with no order for costs.  On 27 November 2020 a Children’s Court [CCV] magistrate decided not to strike out the proceeding at that time and instead made an order for the filing of a Children’s Court Clinic report [CCCR] seeking-
· a forensic risk assessment of DE arising from allegations investigated by SOCIT in 2018; and
· an assessment of M’s capacity to protect the children from harm, particularly of the nature arising from the allegations investigated by SOCIT in 2018.  This assessment should also assess whether M has an intellectual disability.
On the Court file before the magistrate there was already a disposition report.  However, it had not been ordered by the CCV but had been filed by DFFH in accordance with the usual practice without any express order by the CCV.  In addition there were a number of later DFFH reports, including three which had been provided by DFFH pursuant to orders made on 5 September 2019, 31 March 2020 and 2 November 2020 that DFFH “file and serve any further report upon which it proposes to rely no later than” the given dates for each order.  His Honour held at [33]: “The presence of a disposition report on file does not mean that it was provided pursuant to an order or a requirement within the meaning of s.557(1). In the absence of any such order, the filing of a disposition report in accordance with the Secretary’s general practice does not empower the Children’s Court to order additional reports under s.560.”
In summarising his judgment at [39] his Honour concluded that-
· the Children’s Court has power at any stage of the proceeding to order a disposition report; and
· the Children’s Court can also order an additional report under s.560 at any stage of a proceeding, including when being asked to approve consent orders dismissing a protection application; however as s.560 deals with ‘additional reports’, these must be reports that are filed or provided when a disposition report has previously been ordered or is required under s.557(1).
However, reading ss.557(1) & 560 literally, his Honour also held at [39] that the fact that DFFH “has already filed a disposition report without being ordered or required to do so is insufficient” in the case of this unproved protection application to ground an order under s.560 for an additional report.
On this basis his Honour granted an application by DE & DFFH for judicial review, quashed the orders and remitted the proceeding to the CCV differently constituted for the hearing of and determination of DE’s & DFFH’s application for orders that: (a) the protection application be struck out; and (b) there be no order for costs.  His Honour made it clear at [41] that it will be a matter for the CCV to decide whether it should make the consent orders.  And at [38] his Honour said: “None of [these reasons] will preclude the CCV upon the case being remitted to it from ordering that the disposition reports already provided by the Secretary be treated as, and stand as, disposition reports under s 557(1)(d). This would then empower the Children’s Court under s 560 to order the additional report that it seeks if it decided that such an order is a reasonable exercise of its power.”
[bookmark: _5.24.6_Whether_Court][bookmark: B5246]
5.24.6	Whether Court has power to compel DFFH to provide an ‘external’ additional report
It is clear from the judgment of Harper J in Dr John Patterson v KS & A Magistrate of the Children's Court [Supreme Court of Victoria, unreported, 29/06/1993] that the Court could not compel the Department to prepare an additional report under s.50 of the Children and Young Persons Act 1989 [CYPA] if the Department is not in a position to prepare the report from the resources directly within its command and where the additional report would need to be contracted out to some appropriate person with the necessary expertise. In that case a Children's Court magistrate had ordered the Department to prepare an additional report, including a report as to the paternity of the child by use of blood samples, the Department to pay the costs of such testing if necessary. See also section 5.11.7 above.

Holding that s.50 of the CYPA "should be construed strictly", Harper J found that the magistrate's order was ultra vires s.50:
"Section 50 in its terms gives the court power to order 'another person' as specified by the court to provide an 'additional report'.  It is entirely silent upon the question of the cost of preparation of any report thus ordered.  It seems to me that in those circumstances the provisions included within s.50 should be construed strictly.
The provision of reports pursuant to the Children and Young Persons Act 1989 may in certain circumstances be an onerous task.  That task is undoubtedly one which in the particular circumstances ought to be carried out by the Department.  But where the resources of the Department are clearly not sufficient to generate from within the Department material which is sought to be included in a report prepared pursuant to Subdivision 3 of Division 8 of Part 2 of the Act, then it seems to me that the court should either make an order directly upon the appropriate person requiring that person to prepare the report or should make no order at all.
It may well be that before making an order pursuant to s.50(c) the court should receive undertakings as to the meeting of the cost of preparation of that report by, for example, one of the parties then before the court.  It may be that other steps can be taken to ensure that the costs are met by the appropriate person.  But in any event, given the limited nature of the jurisdiction of the Children's Court, it seems to me that a provision such as s.50 should be read so as to limit the court's jurisdiction where, without such limits, the court would be empowered to impose upon persons not directly before the court the obligation to provide and pay for reports pursuant to the Act; or, alternatively, to require a body such as the department to provide and pay, directly or indirectly, for reports which the Department cannot prepare and provide from its own resources."

However, the writer doubts whether this case is now good law in Victoria given the ‘best interests’ principles contained in s.10 of the CYFA which require both the Court [s.8(1)] and the Secretary [s.8(2)] to treat the best interests of the child as paramount. There were no such paramountcy principles set out in the CYPA except in ss.87(1)(aa) & 87(1A) which were limited to the need to protect children from harm, to protect their rights and to promote their welfare. See also:
· Secretary of the Department of Families, Fairness and Housing v AM (a pseudonym) [2023] VSC 291 at [86] where Ginnane J said [emphasis added]:
“It was also contended that the quality of the accommodation and services that would be provided to the mother and children were vague. I consider that the mother must have liberty to apply to the Children’s Court if appropriate services and living standards are not arranged by the Secretary.”
· Weiren v The Secretary to the Department of Families, Fairness & Housing [2023] VSC 553 where Gray J said in his concluding paragraph at [168]:
“In addition, I reiterate that the Department should offer services to the Mother and the Maternal Grandmother to assist in the decluttering of the Maternal Grandmother’s living room.  The conditions of the interim accommodation order already require the Mother to accept support services as agreed with the Department, so I will not impose a specific condition in this regard.”

[bookmark: _5.24.7_Access_to][bookmark: B5247]5.24.7	Access to additional report not prepared by Children’s Court Clinic
If the Court orders an additional report from a person or organization other than the Children’s Court Clinic, s.561(1) of the CYFA requires the author of the report – subject to the restriction provisions in s.561(2) – within 21 days and not less than 3 working days before the hearing to forward the report to the proper venue of the Court and a copy to each of the following-
(a)	the subject child;
(b)	the parent(s);
(c)	the legal practitioners representing the child;
(d)	the legal practitioners representing the parent(s);
(e)	the protective intervener who made the protection application, if the protective intervener is not the Secretary;
(f)	a party to the proceeding; and
(g)	any other person specified by the Court.

[bookmark: _5.24.8_Access_to][bookmark: B5248]5.24.8	Access to Children’s Court Clinic report
If the Court orders an report from the Children’s Court Clinic, s.562(1) of the CYFA requires the Clinic within 21 days and not less than 3 working days before the hearing to forward the report to the proper venue of the Court.

Subject to the restriction provisions in s.562(4), the Court must release a copy of the report to each of the following-
(a)	the subject child;
(b)	the parent(s);
(c)	the Secretary;
(d)	the legal practitioners representing the child;
(e)	the legal practitioners representing the parent(s);
(f)	the legal representative of the Secretary or an employee authorized by the Secretary to appear in proceedings before the Family Division;
(g)	a party to the proceeding; and
(h)	any other person specified by the Court.

The predecessor s.51(1) of the CYPA required the Clinic to forward the report to the Court and a copy direct to various of the parties and/or legal representatives.  However, the Clinic’s practice has long been to forward copies of its reports only to the Court and allow the Court to distribute the reports.  By making the Court responsible for distribution of Clinic reports, s.562 of the CYFA reflects some – but by no means all - aspects of the de facto distribution procedure which has operated for many years.  But by making it mandatory for the Court to provide a copy of the report to the Secretary – in addition to the Secretary’s legal representative – except in the circumstances set out in s.562(4), the CYFA has made a substantial change on the distribution procedure previously governed by s.51(1) of the CYPA.

Section 562(5) of the CYFA empowers the Court to impose conditions in respect of the release of a Children’s Court Clinic report.  However, it is the writer’s view that s.562(5) does not impose an unfettered power on the Court which would enable it to impose conditions which are contrary to the general release provisions in s.562(3)(c), read in conjunction with s.562(4).

[bookmark: _5.24.9_Therapeutic_treatment][bookmark: B5249]5.24.9	Therapeutic treatment application & therapeutic treatment (placement) reports
If the Family Division requires further information to enable it to determine an application for a TTO or TTPO or a variation, revocation or extension thereof, ss.563 & 567 respectively empower the Court to order the Secretary to submit to the court a TT or TTP application report concerning the subject child.

The content of such reports is detailed in ss.564 & 568 respectively.

Under ss.565 & 569 the Secretary must submit any such report to the Court within 21 days and not less than 3 working days before the hearing.

[bookmark: _5.24.10_Access_to][bookmark: B52410]5.24.10	Access to therapeutic treatment application & therapeutic treatment (placement) reports
Subject to the restriction provisions in ss.566(2) & 570(2) respectively, the Court must release a copy of the report to each of the following-
(a)	the subject child;
(b)	the parent(s);
(c)	the legal practitioners representing the child;
(d)	the legal practitioners representing the parent(s);
(e)	a party to the proceeding; and
(f)	any other person specified by the Court.

[bookmark: _5.24.11_Restriction_on][bookmark: B52411][bookmark: _Toc30666570][bookmark: _Toc30666800][bookmark: _Toc30667975][bookmark: _Toc30669353][bookmark: _Toc30671569][bookmark: _Toc30674096][bookmark: _Toc30691318][bookmark: _Toc30691691][bookmark: _Toc30692071][bookmark: _Toc30692830][bookmark: _Toc30693209][bookmark: _Toc30693587][bookmark: _Toc30693965][bookmark: _Toc30694346][bookmark: _Toc30698935][bookmark: _Toc30699313][bookmark: _Toc30699698][bookmark: _Toc30700853][bookmark: _Toc30701240][bookmark: _Toc30743851][bookmark: _Toc30754674][bookmark: _Toc30757115][bookmark: _Toc30757663][bookmark: _Toc30758063][bookmark: _Toc30762824][bookmark: _Toc30767478][bookmark: _Toc34823496]5.24.11	Restriction on access to reports
It is only very rarely that the Department seeks to restrict access to the whole or any part of one of its reports.  However, although still uncommon it is not as rare for the author of a Clinic report to make a disclaimer pursuant to s.51(2)(a) of the CYPA [now s.562(2) of the CYFA].  This requires the Court to engage in a difficult balancing exercise.  Which of these two competing principles should be given the greater weight: the professional principle of client-practitioner confidentiality or the legal principle of natural justice?  Usually the Court gave greater weight to the principles of natural justice and released a copy of the Clinic report notwithstanding the disclaimer.  However, in the past the Court frequently did not release a copy of the report directly to the Secretary but only to the Secretary’s legal representative.  Section 562 of the CYFA is clearly intended to change that practice in the vast majority of cases.

The Court may restrict access by certain persons to the whole, or a specified part, of each of the following types of Family Division reports in the circumstances detailed below-

PROTECTION REPORT [ss.556(2)-556(5)] & DISPOSITION REPORT [ss.559(2)-559(5)]

On application by-
(a)	the Secretary;
(b)	any person mentioned in s.556(1); or
(c)	with the leave of the Court, any other person-
the Court may by order restrict access by the child, parent, party or other person specified by the Court if it is satisfied that information in the report, or part thereof, may be prejudicial to the physical or mental health of the child or a parent of the child.

ADDITIONAL REPORT (not by Clinic) [ss.561(2)-561(4)]

The author is not required to forward copies of the report, or part thereof, to child, parent, party (other than the Secretary) or other person specified by the Court if-
(a)	he or she is of the opinion that information in the report, or part thereof, may be prejudicial to the physical or mental health of the child or a parent of the child; or
(b)	the child or a parent of the child or another party to the proceeding notifies the author of his or her objection to the forwarding of copies of the report.

If the author withholds copies of the report, or part thereof, he or she must inform the appropriate registrar of that fact.  The Court may endorse the author’s action or may by order direct the appropriate registrar to forward a copy of the report, or part thereof, as soon as possible to the person to whom access had been denied.

CHILDREN’S COURT CLINC REPORT [ss.562(2) & 562(4)]

If the Clinic is of the opinion that information contained in a Clinic report will be or may be prejudicial to the physical or mental health of a child or a parent of the child, the Clinic may forward a statement to the Court to that effect with the report [s.562(2)].

After having regard to the views of the parties and any statement from the Clinic under s.562(2)-
(a)	in the case of release of the report to the Secretary: the Court may, if satisfied that the release of the report, or a particular part thereof, may cause significant psychological harm to the child-
	(i)	refuse to release the report, or part thereof, to the Secretary; or
	(ii)	determine a later time for the release of the report, or part thereof, to the Secretary; or
	(iii)	release the report to the Secretary.
(b)	in the case of release of the report to any other person: the Court may, if satisfied that the release of the report, or a particular part thereof, to the person will be prejudicial to the development or mental health of the child, the physical or mental health of the parent, of that person, or of any other party-
	(i)	refuse to release the report, or part thereof, to the person; or
	(ii)	determine a later time for the release of the report, or part thereof, to the person; or
	(iii)	release the report to the person.

[bookmark: _5.24.12_Confidentiality_of][bookmark: B52412]5.24.12	Confidentiality of contents of reports
Subject to any contrary direction by the Court, a person who prepares or receives or otherwise is given access to any Family Division report, or part report, must not, without the consent of the child or parent, disclose any information contained in that report, or part report, to any person not entitled to receive or have access to the report or part.  The prohibition in s.552(1) also applies to a copy of such report.  Breach of this confidentiality provision is subject to a penalty of 10 penalty units.

The confidentiality provisions do not prevent-
· the Secretary or his or her employee or legal representative; or
· an honorary youth justice officer or an honorary parole officer to the extent necessary to exercise his or her powers or perform his or her duties-
from being given or having access to a report to which Part 7.8 of the CYFA applies.

[bookmark: _5.24.13_Admissibility_&][bookmark: B52413]5.24.13	Admissibility & relevance of prior reports
The case of DOHS v Ms B & Mr G [2008] VChC 1 involved applications by the Department to extend and vary custody to Secretary orders made in earlier proceedings.  In that case counsel for the Department had made an application, said to have been based on the principle of issue estoppel, for an order that the Secretary be permitted to tender absolutely 19 protection and disposition reports prepared by the Department for earlier proceedings in 1998-2000 and 2005-2006 without making the authors of the reports available for cross-examination.  Three of these reports related to two of the children the subject of the current proceedings.  The remaining 16 related to their 4 half-siblings.  The application was contested by the other counsel.  The writer refused the application, giving the following extempore reasons which were later reproduced at pp.23-26 of the judgment:
“This case is limited to the question of the appropriate level of [contact] between the children and their parents.  In order to determine that, the Court will probably – albeit not necessarily – have to consider whether or not a permanent care caseplan for the children is appropriate or alternatively whether planning should be engaged in for the children’s return to their parents.  Hence, some of the history of the parents and their children will no doubt be relevant to the issue of the appropriate level of [contact].
The Department says that the 19 reports which it lists in paragraph 15 of counsel’s written submissions can be admitted by the Court without a requirement that the authors of the reports be made available for cross-examination and that the appropriate way for the Court to determine the issues contained in the previous reports is to allow counsel to make submissions on the weight that should be given to each of the reports.
The Department relies on the doctrine of issue estoppel to support that submission.  In my view the Department’s submission is not correct.  The governing principles of issue estoppel were stated by the High Court in Blair v Curran (1939) 62 CLR 464, a case that was involved with the determination of a will although that is no reason why the principles are not equally applicable in proceedings in this Court.  The leading judgment to which I have been referred is that of Dixon J who said:
‘A judicial determination directly involving an issue of fact or of law disposes once and for all of the issue, so that it cannot afterwards be raised between the same parties or their privies.  The estoppel covers only those matters which the prior judgment, decree or order necessarily established as the legal foundation or justification of its conclusion…Nothing but what is legally indispensable to the conclusion is thus finally closed or precluded.  In matters of fact the issue estoppel is confined to those ultimate facts which form the ingredients in the cause of action, that is, the title to the right established.’ {At pp.531-532.  The emphasis is mine.}
Counsel for DOHS took me through the provisions in ss.274-276 of the CYFA which provide for the Court making a finding that a child is in need of protection and the making of a protection order.  These are in largely identical terms to those in the CYPA which applied at the time the reports in question were provided to the Court and the Court made its orders.
It appears that the Court has never previously been asked to determine the issues between these parties in a contested hearing.  I don’t have the files in relation to [the 4 older half-siblings] nor do I have the earliest parts of the files relating to [K & T, the 2 children the subject of this case].  I don’t know whether the parties consented to the orders or whether the orders were uncontested but nothing much turns on the difference.  What the principle of issue estoppel means as applied to the circumstances of this case is that no party would be entitled to lead evidence in an attempt to show that the respective children were not in need of protection on the dates this Court has previously found that they were.  Nor would any party be entitled to lead evidence to demonstrate that the protection orders made by the Court in relation to the other 4 children ought not to have been made at the time at which they were made.  Counsel for the parents & K do not seek to do that.  They simply say that it would deny them procedural fairness not to be able to cross-examine the writers of reports on factual matters contained in the reports insofar as any of those matters are relevant to the current contest.  Counsel for K raised an interesting point that the Department, by seeking to tender these reports, was trying to raise the same issues again with the same parties.  On reflection all I think the Department is trying to do is to provide to the Court the material which it says justified the making of the orders in the first place in order to provide a factual foundation for the orders it is now seeking.
I have sat in this Court for about 13 years over a 15 year period dealing with thousands of cases involving Departmental reports.  Sometimes I make a decision without accepting all of the material that is contained in the Department’s reports.  Sometimes it appears wrong or irrelevant.  Sometimes it is obviously wrong, as in the case of the most recent report dated 01/04/2008 which refers to the applications before the Court as including breach of custody to Secretary orders and applications for guardianship orders, neither of which are known to the law.  Sometimes not all of the contents of reports are accepted by the Court because objectively they seem improbable but there is frequently still enough material which is accepted to enable the Court to make the order that the Department is seeking or that the parties have agreed should be made.  Sometimes – quite often in contested hearings – I have made findings of fact that certain material in the Department’s reports is simply wrong.  It is not uncommon for Departmental reports to be written to achieve an outcome and for material which does not support that outcome to be omitted from the reports.  I could give dozens of examples of that over the past 5 years.  The Department’s submission, if it is adopted, would require me to accept as ‘gospel truth’ and as the last word everything which is contained in the 19 reports which it seeks to tender without calling the respective writers.  But I don’t know what factual material in those reports each of the judicial officers who made the orders has relied on – or not relied on – in making the orders.  Hence the relevance to this case of the limitation put by Dixon J in Blair v Curran: ‘The estoppel covers only those matters which the prior judgment, decree or order necessarily established as the legal foundation or justification of its conclusion…Nothing but what is legally indispensable to the conclusion is thus finally closed or precluded.’
In this case what is closed or precluded is any suggestion by any party that the findings or orders made by the Court on previous occasions were not appropriate orders and can be the subject of challenge in this hearing.  I don’t understand that anyone is seeking to do that anyway but taking it to its logical conclusion DOHS’ submission is that everything contained in its reports must be regarded by the Court on any later occasion as being ‘gospel truth’.  If I was to make that finding, which in my view is not supported by the law, it would bring the mention court of this Court to its knees.  There is likely to be a much smaller number of cases which would be dealt with either by consent or uncontested.  However, the basis of my decision is not the damage that this issue would do to the processes of the Court.  It is the fact that in my view it is not supported by law.”
Subsequently the Department called two protective workers who had been involved in the writing of 11 of the 19 reports and those 11 reports were tendered into evidence.  The writer later commented at p.26:
“It seemed to me that – at least partly as a consequence of very good cross-examination by counsel for [the mother] – their evidence was relatively favourable to [her].  This confirmed my view that it would have been quite unjust to the parents and to K to allow admission of these reports without affording them procedural fairness in the form of an ability to cross-examine witnesses upon whose reports DOHS sought to rely.”

The case of DOHS v Mr D & Ms B [2008] VChC 2 also involved applications by the Department to extend and vary custody to Secretary orders made in earlier proceedings as well as applications by the parents to revoke those orders. Additionally it involved a protection application for a young baby in which the protective concerns were said to have been based on likelihood of harm arising from the history of the other 3 children.  Counsel for the parents made a broad submission that save for material in the reports detailing services provided by the Department the reports prepared for the case which culminated in the original custody to Secretary orders were not admissible in the current case.  In particular counsel argued that the other issues detailed in those reports had already been judicially decided and had effectively merged in the orders made.  The writer rejected counsel’s submission and admitted the reports in their entirety, giving ex tempore reasons (which have not been transcribed) which were based on most of the matters which he had earlier addressed in the case of DOHS v Ms B & Mr G.

[bookmark: _5.24.14_Ban_on]5.24.14	Caution re use of artificial intelligence (AI) tools in preparation of sensitive documents
In December 2023 the Department of Families, Fairness and Housing (DFFH) reported a privacy incident to the Office of the Information Commissioner (OVIC), explaining that a Child Protection worker had used an artificial intelligence (AI) tool, ChatGPT2, when drafting a Protection Application Report. The report had been submitted to the Children’s Court for a case concerning a young child whose parents had been charged in relation to sexual offences.  The ensuing OVIC investigation report stated at pages 4‑5:
“The investigation undertaken by [OVIC] found that a Child Protection worker entered a significant amount of personal and delicate information into ChatGPT, including names and information about risk assessments relating to the child. The worker asked ChatGPT to assist in drafting a Protection Application Report – a report that is submitted to the Children’s Court to inform decisions about whether a child requires protection.
As a result, the Large Language Model (LLM) on which ChatGPT is based played a role in describing the risks posed to a young child if they continued living at home with their parents, who had been charged with sexual offences.
The inappropriateness of this should be clear when we think of how LLMs work.  LLMs do not use reasoning or understand context – they provide statistical predictions on the most likely words to respond to a user prompt. As described in the investigation report:
‘AI systems are not tasked with telling the truth. Sometimes people may mistakenly think that AI systems only get things wrong occasionally while otherwise telling the truth. We need to understand that AI systems make mistakes, so it is important to verify the accuracy of the output before relying on the model. This is especially important when people rely on AI systems to make decisions that affect themselves or others.’ 
The result in this case was a Protection Application Report that contained inaccurate personal information, downplaying the risks to the child. Fortunately, it did not change the outcome of the child’s case, but it is easy to see the potential harm that could have arisen.
For example, the Protection Application Report mistakenly described a child’s doll, that was used by the child’s father for sexual purposes, as a mitigating factor, in that the parents had provided the child with ‘age appropriate toys’. This description was clearly not the result of expert human analysis and reasoning of the facts of the case.
Further, through entering personal and sensitive information into ChatGPT, the information in this case was disclosed to OpenAI, an overseas company, and released outside the control of DFFH. OpenAI now holds that information and can determine how it is further used and disclosed.”

Noting at paragraph [119] that “in child protection matters the risks of harm from using GenAI tools are too great to be managed by policy and guidance alone”, OVIC issued DFFH with a two-year compliance notice containing 6 specific actions.  Action 1 was as follows [emphasis added]:
“DFFH must issue a direction to Child Protection staff setting out that they are not to use any web-based or external Application Programming Interface (API)-based GenAI text tools (such as ChatGPT) as part of their official duties. This direction must be issued by 24 September 2024.”

At paragraphs [122]-[126] the OVIC investigation report concluded:
“OVIC recognises that technology relating to LLMs and GenAI is evolving. The position that these tools should not be used by Child Protection staff is based on an assessment of their current limitations, the associated privacy risks, and DFFH’s current controls.
In the event significant advances are made to enable LLMs to better understand context, it is possible that the risk environment will change in the future. Similarly, it is open to DFFH to demonstrate that improvements it has made to its controls would ensure compliance with IPP 3.1 and IPP 4.1 without the need for the above specified actions.
It may be that DFFH wishes to revisit the matter of the use of LLMs and GenAI in the child protection context within the two-year compliance notice period, in the event of such changes…
[OVIC] believes there may be some specific use cases where the risk is less than others, but that child protection, by its nature, requires the very highest standards of care. Any application to vary the specified actions in relation to Child Protection staff, information, or activities would need to be accompanied by the highest standards of verifiable evidence.”

In November 2024 the Children’s Court was advised by Court Services Victoria Digital that:
· any Court use of 11 GenAI related websites (Andi, Decktopus, AssemblyAI, Canary Mail, Blackbox AI, Cutout.pro, VocalRemover, You.com, Pixir, OpenRead & TwinPics) would be blocked; and
· any Court use of 15 other GenAI related websites (ChatGPT, ChatSonic, Claude, Copy.ai, Meta AI, Grammarly, HuggingChat, Jasper, NeuroFlash, Poe, ScribeHow, QuillBot, Wordtune, Gemini, Copilot) would be accompanied by a reminder that the user should never put publicly-available information into this AI tool.
The effect of this reminder is that ChCV personnel are not permitted to use any of the 15 non-blocked GenAI tools in conjunction with their work except for documents containing non-sensitive information. This means, for example, that documents containing information protected by s.534 CYFA cannot be generated by any of these AI tools.
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5.25	Summary of Family Division orders

[bookmark: _5.25.1_Blue_form][bookmark: B5251]5.25.1	Blue form – Minutes of proposed Family Division orders
The following two page blue-headed document was formerly used in the Family Division to provide minutes of proposed orders under the CYFA and has now been built into CMS.  Together with the mauve-headed document which follows, it contains most possible order types and for each enables input of the variables required for each prescribed form.  Electronic versions of this blue-headed form – in which **** is replaced either by DFFH or the acronym of the relevant Aboriginal agency – have been retained on the CCV website and can be downloaded for contingency purposes.
[image: ]
	Child(ren)
	     
	Date
	     



ANNEXURES
	
☐       Conditions   
	
☐ Additional Orders  
	
☐ Additional Notations    



REPORT(S) ORDERED [SEE SUBSTANTIVE ORDER(S) DETAILED BELOW]
	☐ Children’s Court Clinic
	☐ ****
	☐ Other



FINDING/OUTCOME OF APPLICATION OR BREACH NOTICE
	☐ P.A. Proved s.162(1) ☐a ☐b ☐c ☐d ☐e ☐f
	☐ Substantial & irreconcilable difference

	☐ Protection Application
	☐ Dismissed
	☐ Struck out
	☐ Not proved
	☐ On ground(s)
     

	☐       Application      
	☐ Granted
	☐ Dismissed
	☐ Struck out

	        ☐ Refused but [☐S.289(1C)/ ☐S.290 (1C)] Other Order       ☐ Made 	☐ Extended

	☐      
Application to Extend      
	☐ Granted
	☐ Dismissed
	☐ Struck out

	☐      
Application to Vary      
	☐ Granted
	☐ Dismissed
	☐ Struck out

	☐      
Application to Revoke      
	☐ Granted
	☐ Dismissed
	☐ Struck out

	[bookmark: Text3]☐       application to stay JR determination dated       /         /                    
	☐ Granted
	☐ Dismissed
	☐ Struck out

	[bookmark: Text4]☐        application to review JR determination dated       /         /      is struck out and any stay is set aside 

	☐ JR determination dated       /         /      is set aside on 
	☐      
Appl. to review                
	☐ Court’s own motion

	☐ Breach of      
	☐ Proved
	☐ Not proved
	☐ Notice is struck out

	☐ Current family reunification order is varied on an interim basis [s.302]

	☐      
order is
	☐ Varied
	☐ Revoked
	☐ Confirmed

	Details of variation      

	☐ All other applications not yet finalised (except protection application/s) are struck out



ORDERS
	[bookmark: Text1]☐ Adjourned to         /         /       at       am/pm
	☐ Melbourne
	☐ Moorabbin
	☐ Broadmeadows

	☐ Reserved submissions
	☐ Part heard 
	☐ Dandenong
	☐      

	for Choose an item.  [       days]



	☐ Further list       /         /       at       am/pm      
	☐ Melbourne
	☐ Moorabbin
	☐ Broadmeadows

	☐ Reserved submissions
	☐ Part heard 
	☐ Dandenong
	☐      

	for Choose an item.  [       days]

	☐ Current interim accommodation order is abridged from         /         /                    ☐ and is revoked

	INTERIM ACCOMMODATION ORDER (must include adjournment order)
	Grounds: s.262(1) ☐c ☐f ☐      

	☐ Child released under s.263(1)(a)
	☐ Undisclosed placement

	☐ Parent
	☐ Suitable Person(s)
	☐ Out of home care
	☐ Secure welfare

	☐ Declared hospital
	☐ Disability service
	☐ NDIS provider
	☐ Declared parent and baby unit

	     
of
     

	☐ The current interim accommodation order is extended

	☐ Registrar’s Letter(s)
	☐ Re order in absence
	☐ Re warrant
	☐ Re both

	1.             of       

	2.             of       

	☐ **** must file & serve  ☐ A Protection Report     ☐ A Disposition Report no later than       /         /     

	☐ **** must file & serve a further Disposition Report [☐ in short form] no later than       /         /     

	☐ Any Disposition Reports already provided by **** are to be treated as, and stand as Disposition Reports under S.557(1)(d).

	☐ S.560 Report must be prepared and filed by ☐ **** ☐ Children’s Court Clinic ☐ Other       
no later than       /         /     
Terms of Reference are ☐ Below ☐ Attached
     

	☐ **** must file & serve any further report upon which it proposes to rely no later than       /         /     

	☐ All parties must comply with the information exchange requirements of CC guidelines

	☐ The child is to attend Court on the adjourned date [s.216A]

	☐ UNDERTAKING
	☐ s.272
	☐ s.278
	☐ s.530(2)
	☐ Common Law

	
☐ By child
	
☐ By mother
	
☐ By father
	
☐ By other       
	

	for          months    ☐ until             /         /     

	☐ FAMILY PRESERVATION ORDER ☐ for        months ☐ Until       /         /         

	Child in day to day care of      
☐ s.280(3/5/7): ****’s notification to Court, Child (10+), Parent(s) & Other      

	☐ FAMILY REUNIFICATION ORDER until         /         /          

	[bookmark: _Hlk103932989]☐ CARE BY SECRETARY ORDER      ☐ for 24 months    ☐ until        /         /      (Eve of 18th birthday)   
☐ s.289(2/4/6): ****’s notification to Court, Child (10+), Parent(s) & Other      

	☐ LONG-TERM CARE ORDER
☐ s.290(3/5/7): ****’s notification to Court, Child (10+), Parent(s) & Other      

	☐ EXTENSION OF PROTECTION ORDER
☐ Current family preservation order extended ☐ for       months ☐ until        /         /         	
☐ Current family reunification order extended until        /         /     
☐ Current care by Secretary order extended ☐ for 24 months    ☐ until        /         /     
☐ s.298(1/3/5): ****’s notification to Court, Child (10+), Parent(s) & Other      

	☐ PERMANENT CARE ORDER
☐ Parental responsibility for the child is granted to:
        of           &
        of        
☐ to the exclusion of all other persons
☐ Parental responsibility vested jointly with parent(s)
       of           &
       of        


	☐ OTHER ORDERS:       






	NOTATIONS ☐ The protection application is proved on ground(s)       on likelihood only.
     




Magistrate / Judge / Judicial Registrar       


[bookmark: _5.25.2_Mauve_form][bookmark: B5252][bookmark: _5.25.2_Mauve_form_1]5.25.2	Mauve form – Minutes of proposed Family Division orders (supplementary)
The following two page mauve-headed document was formerly used in the Family Division to provide minutes of less commonly made proposed orders under the CYFA and proposed orders for costs.  It contains most possible additional order types and for each enables input of the variables required for each prescribed form.  It has now been built into CMS.  Electronic versions of this mauve-headed form – in which **** is replaced either by “Secretary” or “Principal Officer of [acronym of AA]” and **** is replaced either by “DFFH” or “[acronym of AA]” (as the case may be) – have been retained on the CCV website and can be downloaded for contingency purposes.
[image: ]Minutes of Proposed Family Division Orders
Supplementary Sheet

	Child(ren)
	     
	Date
	     



ADJOURNMENT ORDER

	☐ Adjourned to         /         /       at       am/pm
	☐ Melbourne
	☐ Moorabbin
	☐ Broadmeadows

	☐ Reserved submissions
	☐ Part heard 
	☐ Dandenong
	At ☐      

	for Choose an item. [            days]



COSTS ORDER

	☐ The Court orders that       is to pay       costs in the sum of $     . 
	A stay of       is granted.



TEMPORARY ASSESSMENT ORDER (TAO)

	☒ Leave for application for TAO to be dealt with without notice
	☐ Granted
	☐ Refused

	[bookmark: _Hlk49168947]☐ Application for TAO
	☐ Granted 
	☐ Dismissed
	☐ Struck out

	☐ TEMPORARY ASSESSMENT ORDER made under 

	☐ S.228 
(On Notice)
	☐ S.229
(Without Notice)

		Remains in force for       days beginning on       /         /       
	DFFH must provide a report in writing to the Court by       /         /       

☐ This TAO:
	☐ Authorises the **** to enter the premises where the child is living:      
	☐ Requires       to permit the **** to enter the premises where the child is living:      
	☐ Requires       to to permit the **** to interview the child and to take the child to a place to be 			determined by the Secretary for that interview.
	☐ Authorises, subject to section 233, the medical examination of the child by a registered medical 			practitioner or a registered psychologist.
	☐ Directs       to permit the **** to take the child for that medical examination.
	☐ Authorises the results of the medical examination to be given to the ****.
	☐ Requires       to attend an interview with the **** and, subject to section 234, to answer any 			questions put to him/her in the interview.
	☐ Contains the following further direction(s)/condition(s):      





	[bookmark: _Hlk49170432][bookmark: _Hlk49173460]☐ Application to VARY TAO
	☐ Granted 
	☐ Dismissed
	☐ Struck out

	☐ Current TAO is varied as follows      

	[bookmark: _Hlk49174552]☐ Application to REVOKE TAO
	☐ Granted 
	☐ Dismissed
	☐ Struck out

	☐ Current TAO is revoked






THERAPEUTIC TREATMENT ORDER (TTO)
THERAPEUTIC TREATMENT (PLACEMENT) ORDER (TTPO)

	[bookmark: _Hlk49174501]☐ Application for 
	☐ TTO
	☐ TTPO
	☐ Granted 
	☐ Dismissed
	☐ Struck out

	☐ THERAPEUTIC TREATMENT ORDER 			For       months
	Until       /         /       

		Details of program:      


		☐ Conditions: ☐	      is to take any necessary steps to allow the child to participate in the program.
  	☐ The child is to permit reports of progress and attendance at the program to be given to the 	 	    	     ****.
	☐  **** is to provide a report of the child’s progress and attendance at the therapeutic treatment program.
TTO review hearing _____/_____/_____ AT _____ AM/PM AT ____________________________
			   ☐      	

	☐ THERAPEUTIC TREATMENT (PLACEMENT) ORDER 	For       months
	Until       /         /       

		☐ Conditions:

	[bookmark: _Hlk49174774]☐ Application to VARY          ☐ TTO           ☐ TTPO
	☐ Granted
	☐ Dismissed
	☐ Struck out

	     ☐ Current TTO is varied as follows:      

	     ☐ Current TTPO is varied as follows:      

	☐ Application to REVOKE     ☐ TTO           ☐ TTPO
	☐ Granted
	☐ Dismissed
	☐ Struck out

	[bookmark: _Hlk49175145]     ☐ Current TTO is revoked 			☐ Current TTPO is revoked	

	☐ Application to EXTEND          ☐ TTO           ☐ TTPO
	☐ Granted
	☐ Dismissed
	☐ Struck out

	     ☐ Current TTO is extended until       /         /       	    ☐ Current TTPO is extended until       /         /       



RELEASE OF REPORTS/SUMMARIES/DOCUMENTS/NOTES


	☐      
	Released to legal representatives for: ☐ **** ☐ Mother ☐ Father ☐ Child(ren) ☐ Other      
	Released to: ☐ **** ☐ Mother ☐ Father ☐ Child(ren) ☐ Other      
☐ No copies to be made without Court order     ☐ Not to be removed from Court precincts
	(except a copy may be made by a solicitor for inclusion in a brief)	
☐ To be returned to      
☐ Condition(s):      

	☐ Summary of Children’s Court Clinic Report is unconditionally
	Released to legal representatives for: ☐ **** ☐ Mother ☐ Father ☐ Child(ren) ☐ Other      
	Released to: ☐ **** ☐ Mother ☐ Father ☐ Child(ren) ☐ Other      




	Other order:       





	
Magistrate / Judge / Judicial Registrar      






[bookmark: _5.25.3_Orange_form][bookmark: B5253]5.25.3	Orange form – Minutes of proposed order for appointment of BIL
The following one sheet orange-headed document is a supplementary sheet which was formerly used in the Family Division to provide minutes for an order for the appointment of an Best Interests Lawyer (BIL) – formerly called an Independent Children’s Lawyer (ICL) – and ancillary orders.  On the reverse side of this sheet are spaces where names and contact details of parties and their legal representatives may be included for provision to Victoria Legal Aid.  This document has now been built into CMS.  An electronic version of this orange-headed form has been retained on the CCV website and can be downloaded for contingency purposes.

Minutes of Proposed Family Division Orders
           Supplementary Sheet (Appointment of BIL)

[image: ]
	Child(ren)
	[bookmark: Text2]     
	Date
	     



APPOINTMENT OF BEST INTERESTS LAWYER (BIL)

	☐ The Court having found that there are exceptional circumstances and that the child(ren)

	     
	D.O.B.      

	     
	D.O.B.      

	     
	D.O.B.      

	     
	D.O.B.      

	☐ is/are aged under 10 years

	☐ is/are aged 10 years or more and not mature enough to give instructions

	and that it is in the best interests of the child(ren) to be legally represented, the Court makes the following orders:
1. Pursuant to s.524(4) of the Children, Youth and Families Act 2005, the child(ren) be legally represented by a Best Interests Lawyer (BIL) and it is requested that Victoria Legal Aid arrange such representation.
2. Within 2 working days of the notification to the parties of the appointment of an BIL, the parties provide the BIL with copies of all relevant documents in their possession or control which they have created or commissioned or upon which they otherwise rely.
3. The BIL is a party to the proceeding for all purposes under the Children, Youth and Families Act 2005.

	☐  The Children’s Court Clinic report(s) be released to the BIL on condition that no copies be made without Court order and on the following conditions:
     

	☐  The BIL be permitted to inspect any documents subpoenaed by any other party.

	

Magistrate / Judge / Judicial Registrar       



[bookmark: _5.25.4_Minutes_of]5.25.4	Minutes of terms of reference for assessments by the Children’s Court Clinic
Documents depicted in sections 12.2.3 & 12.2.4 of chapter 12 have been used in the Children’s Court since 2019 to provide terms of reference for-
· a child protection assessment and report;
· an intervention order assessment and report; and
· a Criminal Division assessment and report.
Electronic versions of these documents can be downloaded from the CCV website.

[bookmark: _5.26_Family_Division][bookmark: B526]5.26	Family Division (Child Protection) standard conditions
While the parties have an unfettered discretion in framing appropriate conditions for protection and like orders, it is recommended that wherever possible they select from the following standard conditions for Child Protection orders, drafted by a committee of involved professionals in late 1997 and slightly amended in 2013 & 2015 and amended again as from March 2016.  These conditions have now been built into CMS.  Electronic versions of this pink‑headed form – in which **** is replaced either by DFFH or the acronym of the relevant Aboriginal agency – have been retained on the CCV website and can be downloaded for contingency purposes.
[image: ]

[image: ]
[bookmark: _Toc30666585][bookmark: _Toc30666815][bookmark: _Toc30667990][bookmark: _Toc30669368][bookmark: _Toc30671584][bookmark: _Toc30674111][bookmark: _Toc30691333][bookmark: _Toc30691706][bookmark: _Toc30692086][bookmark: _Toc30692845][bookmark: _Toc30693224][bookmark: _Toc30693602][bookmark: _Toc30693980][bookmark: _Toc30694361][bookmark: _Toc30698950][bookmark: _Toc30699328][bookmark: _Toc30699713][bookmark: _Toc30700868][bookmark: _Toc30701255][bookmark: _Toc30743866][bookmark: _Toc30754689][bookmark: _Toc30757130][bookmark: _Toc30757678][bookmark: _Toc30758078][bookmark: _Toc30762839][bookmark: _Toc30767493][bookmark: _Toc34823511]The following standard condition in relation to contact was suggested for possible use during the currency of the COVID-19 pandemic:
“That if face to face contact is unable to proceed because-
a.	no suitable person is available to supervise because of the COVID-19 emergency; or
b.	the child presents as unwell prior to contact (presenting with COVID-19 or like symptoms)-
then contact will occur by virtual means until face to face contact may resume.”


5.27	Emergency care search warrants [also known as safe custody warrants]

5.27.1	Emergency care warrant types & pre-conditions for issue
The following provisions in the CYFA and rule 2.06 of the Children, Youth and Families (Children’s Court Judicial Registrars) Rules 2021 (as amended by S.R.No.70/2023 on 10/07/2023) empower–
· the Children’s Court (as defined in s.504 CYFA but in practice excluding registrars); or
· the President, a magistrate or a Children’s Court judicial registrar (‘JR’)-
on application by a protective intervener or the Secretary, to issue a search warrant for the apprehension of a child and the child’s placement in emergency care under each of the 13 statutory provisions set out in the following table:
	
	CYFA
	ISSUED BY
	PRE-CONDITIONS FOR ISSUE OF WARRANT

	1
	s.237(2) TEMPORARY ASSESSMENT
	COURT
	A necessity to enable the Secretary to exercise his or her powers under a temporary assessment order.

	2
	s.241(1) PROTECTION
	PRES, MAG or JR
	A child is in need of protection and it is inappropriate to proceed by notice.

	3
	s.243(3)
PROTECTION
BY NOTICE
	COURT
	Proceedings have been taken by notice in respect of a child said to be in need of protection, the Court has ordered that the child appear before the Court for the hearing of the application and the child does not appear.

	4
	s.247(1) THERAPEUTIC
TREATMENT
	COURT
	A child in relation to whom a notice under s.246(1) has been issued does not appear before the Court for the hearing of a therapeutic treatment application.

	5
	s.261(1) IRD APPLIC'N
	COURT
	The Court has ordered that the child appear before the Court for the hearing of an IRD application and the child does not appear.

	6
	s.268(5)(b) VARIATION OF IAO
	COURT
	An application has been made by notice for the variation of an interim accommodation order and-
· in the case of an IAO made under s.262(1)(c) on an application for a therapeutic treatment order, the child does not appear; or
· in the case of an IAO made under any other limb of s.262(1) and the child has been ordered pursuant to s.216A to appear before the Court and the child does not appear.

	7
	s.269(3)(b)

	COURT
	269(3): Breach of IAO proceedings have been initiated by notice and-
· in the case of an IAO made under s.262(1)(c) on an application for a therapeutic treatment order, the child does not appear; or
· in the case of an IAO made under any other limb of s.262(1) and the child has been ordered pursuant to s.216A to appear before the Court and the child does not appear.

	
	BREACH OF IAO
	
	

	8
	s.269(4)(b)

	PRES, MAG or JR
	269(4): A protective intervener is satisfied there has been a breach of an IAO or a condition thereof and it is inappropriate to proceed by notice.

	9
	s.270(5)(b)

	COURT

	270(5): Application has been made by notice for a new IAO and-
· in the case of an IAO made under s.262(1)(c) on an application for a therapeutic treatment order, the child does not appear; or
· in the case of an IAO made under any other limb of s.262(1) and the child has been ordered pursuant to s.216A to appear before the Court and the child does not appear.

	
	APPLICATION FOR NEW IAO

	
	

	10
	s.270(6)(b)
	PRES, MAG
or JR
	270(6): On an application for a new IAO, a protective intervener is satisfied it is inappropriate to proceed by notice.

	11
	s.313(b)

	COURT

	313: Proceedings have been taken by notice alleging-
· there has been a failure to comply with any condition of a family preservation order; or
· there has been a failure to comply with any direction given by the Secretary under s.282(2); or
· the child is living in conditions which are unsatisfactory in terms of the safety and wellbeing of the child-
and the child does not appear before the Court if so ordered by the Court.

	
	BREACH OF FAMILY PRESERV’N ORDER
	
	

	12
	s.314(2)

	PRES, MAG
or JR
	314: The Secretary is satisfied that there is good reason not to proceed by notice and is satisfied on reasonable grounds that any one of the three dot points listed above are made out.

	
	CYFA
	ISSUED BY
	PRE-CONDITIONS FOR ISSUE OF WARRANT

	13
	s.598(1)

FAILURE TO
COMPLY
or
CHILD ABSENT WITHOUT AUTHORITY
	PRES, MAG
or JR
	A judicial officer is satisfied that:
(a)  an undertaking under s.530(2) has not been complied with; or
(b)  a child is absent without lawful authority or excuse from the place in which he or she was placed under an interim accommodation order or by the Secretary under s.173 or from the lawful custody of a police officer or other person; or
(c) a child or parent/carer is refusing to comply with a lawful direction of the Secretary under s.173 as to the placement of the child.



The combination of the above-mentioned provisions of the CYFA and amended rule 2.06 of the Children, Youth and Families (Children’s Court Judicial Registrars) Rules 2021 means that Children’s Court judicial registrars now have the same powers as magistrates to deal with applications for any of the 13 categories of emergency care warrants provided for in the CYFA.  However, judicial registrars appointed under the Magistrates’ Court Act 1989 do not have these powers.

Under certain sections of the CYPA an "authorised bail justice" had been empowered to issue a safe custody warrant.  However, no bail justices had ever been authorised by the Attorney-General to issue emergency care search warrants. Under the CYFA there are no provisions empowering bail justices to issue emergency care search warrants.

By and large the provisions authorizing the Court to issue an emergency care warrant are those which involve the failure of a child to appear before a Court in answer to a notice served by the Secretary.  See:
· s.243(3)	Protection Application by notice
· s.247(1)	Therapeutic treatment application
· s.261(1)	Irreconcilable difference application
· s.268(5)(b)	Variation of IAO by notice
· s.269(3)(b)	Breach of IAO by notice
· s.270(5)(b)	Application for a new IAO by notice
· s.313(b)	Breach of a family preservation order by notice

By contrast the provisions authorizing a magistrate or Children’s Court judicial registrar to issue a safe custody warrant are those which are issued out of court:
· s.241(1)	Protection application by emergency care
· s.269(4)(b)	Breach of IAO by emergency care
· s.270(6)(b)	Application for a new IAO by emergency care
· s.314(2)	Breach of a family preservation order by emergency care
· s.598	Failure to comply with undertaking or direction or child absent without lawful excuse

The one circumstance that falls outside the above generalization is that under s.237(2) which involves an application by the Secretary for a warrant to search for and apprehend a child to enable the Secretary to exercise his or her powers under a temporary assessment order.

[bookmark: _5.27.2_The_scope][bookmark: _Toc30667992][bookmark: _Toc30669370][bookmark: _Toc30671586][bookmark: _Toc30674113][bookmark: _Toc30691335][bookmark: _Toc30691708][bookmark: _Toc30692088][bookmark: _Toc30692847][bookmark: _Toc30693226][bookmark: _Toc30693604][bookmark: _Toc30693982][bookmark: _Toc30694363][bookmark: _Toc30698952][bookmark: _Toc30699330][bookmark: _Toc30699715][bookmark: _Toc30700870][bookmark: _Toc30701257][bookmark: _Toc30743868][bookmark: _Toc30754691][bookmark: _Toc30757132][bookmark: _Toc30757680][bookmark: _Toc30758080][bookmark: _Toc30762841][bookmark: _Toc30767495][bookmark: _Toc34823513]5.27.2	The scope of an emergency care search warrant
The scope of an emergency care search warrant issued under s.598(1) CYFA was discussed by the Court of Appeal in Peter Johnston (a pseudonym) v The King [2023] VSCA 49. On Christmas Day 2020 – pursuant to a warrant to search for a 17 year old female CM in the care of the State of Victoria – six police members (including 2 sergeants) had entered and searched CM’s father’s house where it was suspected that CM may be located. For some time after it became clear that CM was not at the house, the officers continued to conduct an intensive search of the house. In the course of their search, several items – in particular a video depicting a male engaged in sexual intercourse with an unconscious female and iPhone text messages evidencing drug trafficking – were identified by police officers. This in turn led to a s.465 warrant to search for property being executed on 21 April 2021.
The Court of Appeal held at [5] that the search was unlawful “once it was clear that CM was not on the premises”.  They elaborated on this at [21]-[22], [122]-[123] & [201] as follows:
[21] “First, by its terms, [the warrant] it is not confined in terms of location or premises. It is ambulatory in its scope. It permits a specific member (or all members) of the police force to search ‘any place’ if the child is suspected to be there.
[22] Second, it does not authorise any action by police other than ensuring the child is, in practical terms, removed and placed in safe custody. The warrant is effective until the child is recovered and, in this way, remains ‘extant’ until that time. However, and importantly, it does not authorise any search of premises other than to search for and remove the child.”
[122] “There is nothing in the terms of a warrant that would permit a search for information as to the whereabouts of CM. The warrant solely covers the recovery of CM and not an unlimited search of premises whatever the purpose. Because of the invasive nature of a warrant — permitting what would otherwise be unlawful in terms of entry onto any premises where the police suspect a child to be present — it should be given no greater scope than that which its express terms permit. There is no basis for the implication of wider powers of search of a property. An interpretation which conforms with the terms of the safe custody warrant is necessary given that the warrant can be executed anywhere and at any time in the search for a missing child based on the suspicion of the relevant police officer.
[123] In summary, there was no power (either express or implied) to permit a search of the house (or of the electronic devices within it) to elicit information regarding CM’s whereabouts — if indeed that was ever the purpose of the search, which we doubt.”
[201] “No part of the search after five minutes was directed to ascertain the whereabouts of CM, but rather it appears to have been a forensic exercise directed to eliciting evidence of general criminality without any proper basis for the police officers being on the premises. The house search video is compelling in relation to the invasiveness and duration of the search.”
Ultimately the Court of Appeal held that the prosecution had not discharged the burden imposed on it by s.138 of the Evidence Act 2008, namely that it had not demonstrated that the desirability of admitting the unlawfully obtained evidence into evidence outweighed the undesirability of admitting it.

The writer sees no reason why the above dicta – although specifically referring to a s.598(1) warrant – should not also apply to the scope of each of the other 12 categories of search warrants for children which are defined in the CYFA.

In Constable P4 v Matty (a pseudonym) [2025] VChC 3 the accused 15 year old child Matty had been charged by the informant P4 with 8 offences, including 2 charges of assaulting police officers P1 & P2 and 2 charges of resisting police officers P1 & P2 in the course of the execution of a safe custody warrant issued under s.598(1) CYFA. The prosecution alleged that–
· Matty assaulted P1 by biting his right index finger, causing an injury by breaking the skin;
· Matty assaulted P2 by kicking her in the leg; and
· Matty resisted police by not complying with the request to accompany them under the warrant and struggling when being handcuffed.
Matty was the subject of a protection order and a s.598 warrant had been issued on the application of DFFH on the grounds that she was missing from her DFFH placement. The warrant was executed inside another DFFH residential unit where Matty’s sister was a resident. The 4 police who were involved in the execution of the warrant all had body worn cameras which recorded events commencing at a time outside the premises when they discussed how they would execute the warrant. After an extensive review of the evidence, Magistrate Stead found that it was difficult to reconcile the body worn camera footage with the viva voce evidence of police officers P1, P2 & P4.
The events recorded by the camera footage involving the actual execution of the warrant are detailed at [16]-[84], including at [20] that at 10:12:40am when police entered the room Matty was “obviously asleep” on the couch, “her hair over her face. P1 grabs Matty’s right shoulder, and shakes her before moving to squeeze the pressure point between her neck and shoulder blade twice.” At [24]-[25] & [27] her Honour noted that commencing at 10:14:34am:
[24] “P1, without warning, then reaches over Matty, and seizes a black bag that is at her feet in the curl of her legs. He lifts the bag and takes two steps towards Senior Constable P3 and gives her the bag. As he does this, Matty gets up from the couch and says: ‘Why are you touching my …?’
[25] She seems to take one step forward. P2’s camera footage shows that what looked like Matty taking a step towards the bag, is more clearly seen to be her putting her feet on the ground. She is immediately and forcefully grabbed by both P2 and P1 – one on each arm – P2 the left and P1 the right and forced back onto the couch, the two officers using their combined body weight.”
[27] “P1 and P2 then force her arms down towards her chest. Matty begins to struggle as they force her on to her side, asking ‘Where’s my Child Protection worker?’ She is visibly distressed.”
In dismissing the assault police charges, Magistrate Stead held at [67] & [80]-[82]:
[67] “Of the four police witnesses, only Senior Constable P3 did not indulge in blatant historical revisionism of the way in which the warrant had been executed”.
[80] “I do not accept Senior Constable P1’s evidence that Matty broke his skin by biting him. It is very likely that the slight redness to the middle joint of his right index finger observable in his body worn camera footage was caused during his use of force against Matty.
[81] I do not accept Senior Constable P2’s evidence of having observed a deep laceration to P1’s finger as truthful.
[82] The claim by Senior Constable P2 that Matty kicked her deliberately when being marched down the hallway is very problematic. Senior Constable P2’s evidence was that the injury to her arm was caused when she ‘overbalanced’ after Matty kicked her. The body worn camera footage is clear. Senior Constable P2 and Senior Constable P1 pushed Matty to the ground by her neck. Senior Constable P2 did not fall with Matty as she claimed in her evidence. It cannot be concluded that the photograph of the arm is evidence of any injury caused to Senior Constable P2 as a result of an intentional action by Matty. No medical report was tendered to support Senior Constable P2’s evidence.”
At [91]-[114] Magistrate Stead discussed “The use of force against a child when executing a safe custody warrant”, holding at [110]-[114]:
[110] “The power given to police under a s.598 warrant is broad in its scope for the purpose of locating a child, but the structure of the CYFA makes it abundantly clear that the powers and obligations of police to fulfill their duty under a warrant issued under s.598 are limited to taking a young person into emergency care once they have been located.
[111] Whilst the CYFA is silent on the use of force to take a child into emergency care, the common law provides that a police officer on duty may use force to perform their duty, but only ‘such a degree of force as in the circumstances he reasonably believes to be necessary to effect his purpose, provided that the means adopted by him are such as a reasonable man placed as he was placed would not consider to be disproportionate to the evil to be prevented’: R v Turner [1962] VR 30, 36.
[112] The common law has long recognised that in some situations it is necessary for police to use force against a person for their own safety: DPP v Gribble [2004] NSWSC 926; Johnson v Phillips [1975] 3 All ER 682; Director of Public Prosecutions v Evans [2017] NSWSC 33.
[113] It is not difficult to imagine circumstances where a child is found by police at immediate risk of harm and to take them into emergency care to protect them the police officer(s) need to use force, either against another person or against the child who is the subject of the warrant.
[114] In using force, the police will be ‘on duty’ so long as the force used is proportionate to the imminent harm the child to be taken into care is found in. The test for proportionality will depend on the immediacy and the severity of the risk posed by the circumstances in which the child is located under the emergency care warrant.”
At [115]-[127] discussed whether “the circumstances in which Matty was located sanction[ed] the use of force to execute the warrant”. After discussing the cases of Nguyen v Elliot [1995] VSC 28, Allitt v Sullivan [1988] VR 621 at 649, Henderson v O’Connell [1937] VLR 171 at 179 and Johnston (A Pseudonym) v The King [2023] VSCA 49 at [20]-[21], her Honour held at [127]:
“When he took possession of Matty’s bag Senior Constable P1 was depriving Matty of property without lawful authority. In doing so he again exceeded the scope of his powers. Senior Constable P1 ceased to be acting in execution of his duty when he pinched Matty, and further when he seized her bag. Matty was entitled to challenge his taking of her bag. She was entitled to act reasonably to recover it. In standing and asking ‘Why are you touching my …?’, Matty did not act unlawfully. She was not resisting the execution of the s.598 warrant. The immediate application of force to Matty by Senior Constable P1 and Senior Constable P2 was so grossly disproportionate to her legitimate challenge to the seizure of her property, that their actions constitute an assault upon Matty.”
In dismissing the resist police charges, Magistrate Stead held at [137] & [139]-[140]:
[137] “The conduct of Senior Constable P1 and Senior Constable P2 showed no intention to use patience with Matty, a vulnerable young person in the care of the State. From the commencement of planning to execute the warrant – where they planned to ‘go straight in’ and grab her ‘at any sign of aggression, resistance or anything’ – to their conduct inside the unit, their approach is devoid of any consideration of Matty’s vulnerability, her trauma experiences and her right to be treated with dignity by those in positions of power. There was no consideration of how they might avoid a confrontation in how they approached her, nor any planning to use de-escalation techniques if Matty became distressed.”
[139] “The body worn camera footage shows clearly that the intentions of police in executing the warrant were to arrest her, and they approached her as if she were being arrested for violent criminal offending – rather than the situation actually encountered – a 15-year-old girl asleep on a couch in a residential unit.
[140] The use of force against Matty to execute the s.598 warrant was entirely unreasonable. Matty was not treated with dignity and respect. The police actions constitute an assault against Matty. She was entitled to resist. The prosecution has not negated self-defence.”
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The number of emergency care search warrants issued state-wide has increased by 570% between 2003/04 & 2019/20, with an increase of 23% between 2017/18 & 2018/19 alone.  The reduction in 2020/21 & 2021/22 is probably a consequence of the COVID-19 pandemic.
	2003
/04
	2004
/05
	2005
/06
	2006
/07
	2007
/08
	2008
/09
	2009
/10
	2010
/11
	2011
/12
	2012
/13
	2013
/14

	1258
	1833
	1847
	2103
	2053
	2634
	2784
	3395
	3831
	4001
	4069



	2014
/15
	2015
/16
	2016
/17
	2017
/18
	2018
/19
	2019
/20
	2020
/21
	2021
/22
	2022
/23
	2023
/24
	

	4961
	5432
	6478
	6505
	7983
	8439
	6429
	5672
	5886
	5668
	



The writer believes that the greatest number of these warrants are issued under s.598(1)(b) of the CYFA in circumstances where the child is absent without authority from the child’s placement.  This belief is corroborated by the following statistics.  Below is a snapshot of the emergency care search warrants issued by the on-call magistrate during the period from 10am on Saturday 07/11/2020 to 9am on Saturday 14/11/2020.  The on-call magistrate takes calls during the whole period from 10am Saturday until 9am on Monday, thereafter each weekday from 5pm until 9am the following day.  The numbers and breakdown of search warrants issued by the on-call magistrate in the week from 07-14/11/2020 were as follows:

	CYFA Section
	No. warrants issued
	% CYFA warrants

	s.241 [Need of protection]
	7
	7.7%

	s.314 [Breach of family preservation order]
	2
	2.2%

	s.269 [Breach of IAO]
	7
	7.7%

	s.598(1)(b) [Missing from placement]
	75
	82.4%

	TOTALS
	91
	



Of the 75 warrants issued under s.598(1)(b) during that week-
· 46 [61.3%] were for females and 29 [38.7%] were for males;
· 12 were for Aboriginal or Torres Strait Islander children: 4 of these were for males and 8 were for females with 3 warrants being issued for one of the female children during this week;
· 48 [64.9%] were issued between midnight and 6am;
· the highest percentage were issued between midnight and 3am with the peak of 24% occurring between 1am and 2am.

Between June 2020 and October 2020 an average of 100 warrants under s.598(1)(b) were issued per week with 60% being issued between 11pm and 7am on weekdays and 67% between 11pm and 7am on weekends.

	PERCENTAGE OF S.598 WARRANTS AS A PROPORTION OF THE TOTAL NUMBER OF WARRANTS ISSUED

	June 2020
	July 2020
	August 2020
	September 2020
	October 2020
(to 18/10/20)

	91%
	92%
	92%
	87%
	88%

	n = 438/481
	n = 464/503
	n = 490/532
	n = 351/403
	n = 122/139



In terms of volume, emergency care search warrants issued under the CYFA are ranked as follows:
(1) s.598 – child absent without lawful authority;
(2) s.241 – child in need of protection;
(3) s.269 – breach of interim accommodation order;
(4) s.314 – breach of family preservation order;
(5) s.270 – application for new interim accommodation order.

[bookmark: _5.27.4_Form_for][bookmark: B5274][bookmark: _Toc30667994][bookmark: _Toc30669372][bookmark: _Toc30671588][bookmark: _Toc30674115][bookmark: _Toc30691337][bookmark: _Toc30691710][bookmark: _Toc30692090][bookmark: _Toc30692849][bookmark: _Toc30693228][bookmark: _Toc30693606][bookmark: _Toc30693984][bookmark: _Toc30694365][bookmark: _Toc30698954][bookmark: _Toc30699332][bookmark: _Toc30699717][bookmark: _Toc30700872][bookmark: _Toc30701259][bookmark: _Toc30743870][bookmark: _Toc30754693][bookmark: _Toc30757134][bookmark: _Toc30757682][bookmark: _Toc30758082][bookmark: _Toc30762843][bookmark: _Toc30767497][bookmark: _Toc34823515]5.27.4	Form for Children’s Court Search Warrant
The prescribed form for a Children’s Court Search Warrant (Emergency Care) is in Form 39 of the Children, Youth and Families (Children’s Court Family Division) Rules 2017 [S.R. No.20/2017] in operation since 18/04/2017.
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An emergency care search warrant is directed either to a named member of the police force or generally all members of the police force.  It authorises the police officer(s)-
· to break, enter and search any place where the child named or described in the warrant is suspected to be; and
· to place the child in emergency care.

What happens upon the execution of the search warrant depends on the basis on which the warrant has been issued:
· In the case of a warrant issued under s.237: A police officer must bring the child to the Secretary to enable the Secretary to enable the Secretary to exercise his or her powers under the temporary assessment order.
· In the case of a warrant issued under ss.241, 243, 261, 313 or 314 or issued under ss.268, 269 or 270 and the child is not the subject of an IAO made under s.262(1)(c) [i.e. not an IAO made on a therapeutic treatment application]:
· The Court must hear an application for an IAO or an application under s.269(7) [as the case may be] as soon as practicable and, in any event, within one working day after the child was placed in emergency care.  Unless the Court hears such application within 24 hours after the child was placed in emergency care, a bail justice must hear the application as soon as possible within that period of 24 hours; or
· The child is to be released on an IAO of the type referred to in ss.263(1)(a) or 263(1)(b) endorsed on the warrant and the further hearing of the matter is at the Court venue on the date endorsed on the warrant.
· In the case of a warrant issued under s.247 or issued under ss.268, 269 or 270 and the child is the subject of an IAO made under s.262(1)(c) [i.e. an IAO made on a therapeutic treatment application]: 
· A police officer must bring the child before the Court for the hearing of an application for an IAO or an application under s.269(7) [as the case may be] as soon as practicable and, in any event, within one working day after the child was placed in emergency care.  Unless the Court hears such application within 24 hours after the child was placed in emergency care, he or she must be brought before a bail justice as soon as possible within that period of 24 hours for the hearing of the application; or
· The child is to be released on an IAO of the type referred to in ss.263(1)(a) or 263(1)(b) endorsed on the warrant and the child is to appear for the further hearing of the matter at the Court venue on the date endorsed on the warrant.
· In the case of a warrant issued under s.598(1)(a): A police officer must bring the child before the Court as soon as practicable and, in any event, within one working day after the child was placed in emergency care.
· In the case of a warrant issued under ss.598(1)(b) or 598(1)(c): A police officer must take the child to the place specified in the warrant or, if no place is specified, to a place determined by the Secretary or, in the absence of a determination, to a place referred to in s.173 of the CYFA.
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Unless an emergency care search warrant-
· is returned to court unexecuted; or
· is recalled and cancelled by a registrar or magistrate pursuant to s.529 CYFA–
it remains alive until the child named in it is placed in emergency care.  Unlike a warrant to search a specified place, such a warrant is not restricted to a single entry to one premises.

[bookmark: _5.27.7_IAO_endorsement][bookmark: B5277][bookmark: _Toc30667997][bookmark: _Toc30669375][bookmark: _Toc30671591][bookmark: _Toc30674118][bookmark: _Toc30691340][bookmark: _Toc30691713][bookmark: _Toc30692093][bookmark: _Toc30692852][bookmark: _Toc30693231][bookmark: _Toc30693609][bookmark: _Toc30693987][bookmark: _Toc30694368][bookmark: _Toc30698957][bookmark: _Toc30699335][bookmark: _Toc30699720][bookmark: _Toc30700875][bookmark: _Toc30701262][bookmark: _Toc30743873][bookmark: _Toc30754696][bookmark: _Toc30757137][bookmark: _Toc30757685][bookmark: _Toc30758085][bookmark: _Toc30762846][bookmark: _Toc30767500][bookmark: _Toc34823518]5.27.7	IAO endorsement
Any emergency care search warrant – except one issued under ss.237, 598(1)(a), 598(1)(b) or 598(1)(c) – may be endorsed by the issuing judicial officer with an endorsement that upon execution of the warrant the child is to be released on an IAO of the type referred to in s.263(1)(a) [child's undertaking] or s.263(1)(b) [IAO to parent]: see s.241(2)(b) of the CYFA.  It is the writer’s experience that such an endorsement is extremely rare.
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The following protocols in relation to emergency care search warrants have been established between the Court, the Department and Victoria Police:
· Application for warrant:  Most applications are made by the applicant sending an affidavit in support to the court or the after hours registrar by electronic communication.  However, occasionally the applicant will attend court and give viva voce evidence in support of the application.
· Upon issue:  If the warrant is issued, the court sends it by electronic communication to Victoria Police Central Records [CRB].  Other than for after hours applications, the issuing court sends confirmation of issue to the applicant by electronic communication.
· Before execution:  When the warrant is required to be executed, a police officer contacts CRB and arranges for the warrant to be sent to him/her by electronic communication.
· After execution:  The executing police officer endorses the warrant as executed and returns it to the issuing Court.
· Unexecuted warrant:  If the warrant is no longer required or is unexecuted for 1 month, CRB returns the warrant to the issuing Court for cancellation.
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[bookmark: _5.27.9_Execution_of]5.27.9	Execution of a warrant under the Service and Execution of Process Act 1992 (Cth)
Section 82 of the Service and Execution of Process Act 1992 (Cth) [SEPA] provides that a person named in a warrant issued in a State may be apprehended in another State by:
(a) an officer of the police force of the State in which the person is found; or
(b) the Sheriff of that State or any of the Sheriff’s officers; or
(c) a member or special member of the Australian Federal Police.

Section 5(1) provides that for the purposes of SEPA, each Territory (other than a Territory that, under s.7(2) is taken to be part of a State or another Territory) is to be regarded as a State.

Section 83 of the SEPA sets out the following procedure which is to be taken after apprehension of a person pursuant to s.82:
(1) As soon as practicable after being apprehended, the person is to be taken before a magistrate of the State in which the person was apprehended.
(2) The warrant or a copy of the warrant must be produced to the magistrate if it is available.
(3) If the warrant or a copy of the warrant is not produced, the magistrate may:
(a) order that the person be released; or
(b) adjourn the proceeding for such reasonable time as the magistrate specifies and remand the person on bail or in such custody as the magistrate specifies.
(4) [bookmark: subsection][bookmark: paragraph]If the warrant or a copy of the warrant is not produced when the proceeding resumes, the magistrate may:
(a) order that the person be released; or
(b) if reasonable cause is shown, adjourn the proceeding for such further reasonable time as the magistrate specifies and remand the person on bail or in such custody as the magistrate specifies.
(5) The total time of the adjournments referred to in paragraphs (3)(b) and (4)(b) must not exceed 5 days.
(6) The magistrate may resume the proceeding at any time before the end of a period of adjournment if the warrant or a copy of the warrant becomes available.
(7) If the warrant or a copy of the warrant is not produced when the proceeding resumes after the further adjournment, the magistrate must order that the person be released.
(8) Subject to subsections (10) and (14) and section 84, if the warrant or a copy of the warrant is produced, the magistrate must order:
(a) that the person be remanded on bail on condition that the person appear at such time and places in the place of issue of the warrant as the magistrate specifies; or
(b) that the person be taken, in such custody or otherwise as the magistrate specifies, to a specified place in the place of issue of the warrant.
(9) The order may be subject to other specified conditions.
(10) The magistrate must order that the person be released if the magistrate is satisfied that the warrant is invalid.
(11) The magistrate may suspend an order made under paragraph (8)(b) for a specified period.
(12) On suspending the order, the magistrate must order that the person be remanded:
(a) on bail; or
(b) in such custody as the magistrate specifies;
until the end of that period.
(13) An order of a magistrate under this section may be executed according to its tenor.
(14) For the purposes of a proceeding under this section:
(a) the magistrate may adjourn the proceeding and remand the person on bail, or in such custody as the magistrate specifies, for the adjournment; and
(b) the magistrate is not bound by the rules of evidence; and
(c) it is not necessary that a magistrate before whom the proceeding was previously conducted continue to conduct the proceeding.
(15) Nothing in this section affects the operation of Part IC of the Crimes Act 1914 (Cth).

The above provisions apply both to:
· a person apprehended interstate on a warrant issued in Victoria; and
· a person apprehended in Victoria on a warrant issued interstate.

The following link provides information for DFFH child protection practitioners seeking the apprehension of a child who is subject to a protective intervention report, an interim accommodation order or a protection order and who is interstate: Interstate warrant | Child Protection Manual | CP Manual Victoria.

The following link details a protocol between DFFH and Victoria Police setting out the roles and responsibilities of members of each organisation when working with children and young persons who are the subject of interstate warrants: Interstate warrants (2002).
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5.28	Interstate transfer of child protection orders and proceedings

Schedule 1 of the CYFA, originally introduced into the CYPA in 2000, sets out provisions relating to the transfer of child protection orders and proceedings between Victoria and another State or a Territory of Australia or between Victoria and New Zealand or vice versa.  Schedule 1 is linked to the body of the CYFA by s.338.  It comprises 28 paragraphs and amounts to a code regulating such transfers.  Its purpose is said in clause 1 to be two-fold:
(a)	so that children who are in need of protection may be protected despite moving from one jurisdiction to another; and
(b)	so as to facilitate the timely and expeditious determination of court proceedings relating to the protection of a child.

There are two types of transfers from Victoria which are contemplated by Schedule 1:
· an administrative transfer [Division 1] pursuant to clause 3;
· a judicial transfer [Division 2] pursuant to clause 8.
It is a condition precedent to both types of transfer that the child protection authorities in Victoria and in the other State, Territory or New Zealand each consent to the transfer: see clauses 3(1)(c) and 8(c) respectively.  Clause 27 allows the Secretary to consent or refuse to consent to a proposal to transfer a child protection order to Victoria under an interstate law.  It follows that a child protection order cannot be foisted on to an unwilling interstate child protection authority.

There is apparently a protocol between Victorian and other child protection authorities governing the types of orders which may be the subject of transfer but the details are unclear to the writer.  During evidence in the case of DOHS v Mr O & Ms B [2009] VChC 2 he was initially told that “Tasmania only accepts custody to Secretary orders and above”.  Subsequently he was told: “If the Court is minded to make a supervision order in contemplation of the mother and [child] returning to live in Tasmania…it may be that day to day case management can be by Tasmanian child protection authorities.”

In that case counsel for the Department raised a potential problem about the enforceability interstate of an untransferred Victorian order but also suggested a solution: “Victorian authorities wouldn’t be in a position to act on [any] breach unless the parties were in the jurisdiction.  An option is to have the Tasmanian authorities issue their own protection application.”  In the unusual circumstances of that case the writer considered that:
· a breach of the order in Tasmania was very unlikely; and
· it was better that the order was not formally transferred to Tasmania (assuming that it could be) notwithstanding that the mother and child were returning to live in Tasmania.
At pp.43-44 the writer said:
“There are some cases in which a Victorian child protection order involving a child living interstate could not properly be administered remotely from Victoria.  This is not one of them.  Given the limited protective concerns about [the mother], the only matters likely to require DOHS’ supervision or input are:
(1) checking up from time to time on [the mother’s] and her daughter’s whereabouts;
(2) arranging such [contact] as is possible between [the child] and [the father] and ensuring that it is supervised by the paternal grandmother or another appropriate person if she is not available; and
(3) arranging a course in Tasmania to educate [the mother] on the risk factors associated with child sexual abuse.
None of these matters requires that the supervision order be transferred.  In fact it is better that the order remains a Victorian responsibility since Victoria is where any [contact] between [the child] & [the father] will have to occur.”

Sections 334-337 of the CYFA contain a number of provisions relating to the interstate movement of children in respect of whom DFFH has responsibility for guardianship, custody or supervision:
· Section 335 empowers the Secretary, on request by or on behalf of the Minister or other person in another State or Territory exercising guardianship in that State or Territory over a child, to declare the child to be under the sole parental responsibility of the Secretary if the child has entered or is about to enter Victoria.  Such declaration is deemed to be a Victorian care by Secretary order of 2 years duration.
· Section 337(1) empowers the Minister to enter into a general agreement with an interstate Minister for the transfer of children under the parental responsibility or supervision of the Secretary-
(a)	into or out of Victoria; or
(b)	through Victoria from one State or Territory to another.
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[bookmark: _5.29.1_Preparation_of][bookmark: B5291]5.29.1	Preparation of case plan
A case plan is a plan prepared by the Secretary for a child [s.166(1)].  It must contain all significant decisions made by the Secretary concerning a child that relate to the present and future care and wellbeing of the child, including the placement of, and contact to, the child [s.166(2)].  A case plan includes [s.166(3)]:
(a) a permanency objective for the child as required by s.167; and
(b) in the case of an Aboriginal child in out of home care under an interim accommodation order, a protection order or a therapeutic treatment (placement) order, any planning for cultural support that is required for the child under s.176.

Section 168 of the CYFA requires the Secretary to ensure that-
(1) a case plan is prepared in respect of a child if a protective intervener is satisfied on reasonable grounds that the child is in need of protection;
(1A)	a case plan is prepared in respect of a child after the making by the Court of a therapeutic treatment (placement) order;
(2)	a copy of the case plan is given to the child and the child’s parent(s)-
(a)	within 14 days of the preparation of the case plan; and
(b)	within 8 weeks after the making by the Court of a protection order, if the case plan is prepared after the making of the order or is amended as a consequence of the making of the order; and
(ba)	within 8 weeks of the making by the Court of a therapeutic treatment (placement) order; and
(c)	within 8 weeks after the extension by the Court of a protection order, if the case plan is amended as a consequence of the extension of the order; and
(d)	within 14 days after any other amendment to the case plan.

It is clear from s.8(2) of the CYFA that the principles which the Secretary must follow in the case planning process are the best interests principles in s.10, the additional decision-making principles in s.11 and in the case of an Aboriginal child, the principles set out in ss.12-14.

[bookmark: _5.29.2_Permanency_objective][bookmark: B5292]5.29.2	Permanency objective of case plan
Section 167(1) of the CYFA requires a case plan to include one of the following five permanency objectives to be considered in the following order of preference as determined to be appropriate in the best interests of the child-
(a)	family preservation – the objective of ensuring a child who is in the care of a parent remains in the care of a parent;
(b)	family reunification – the objective of ensuring that a child who has been removed from the care of a parent is returned to the care of a parent;
(c)	adoption – the objective of placing the child for adoption under the Adoption Act 1984 (Vic);
(d)	permanent care – the objective of arranging a permanent placement of the child with a permanent carer or carers;
(e)	long-term out of home care – the objective of placing a child in-
(i)	a stable long-term care arrangement with a specified carer or carers; or
(ii)	if (i) is not possible, another suitable long-term care arrangement.

Section 167(2) provides that for the purposes of ss.167(1)(c) to (e), it is to be preferred that a child is placed with a suitable family member or other person of significance to the child.

Section 167(3) provides that a permanency objective of family reunification would be appropriate of the child has been in out of home care – measured in accordance with s.287A – for a cumulative period of less than 12 months and the safe reunification of the child with a parent is likely to be achieved.

Section 167(4) provides that a permanency objective of adoption, permanent care or long-term out of home care would be appropriate if-
(a) the child has been in out of home care for a cumulative period of 12 months and there is no real likelihood for the safe reunification of the child with a parent in the next 12 months; or
(b) except in exceptional circumstances, the child has been in out of home care for a cumulative period of 24 months.

The statutory provisions relating to stability plans which applied before 01/03/2016 are repealed.

[bookmark: _5.29.3_Review_of][bookmark: B5293]5.29.3	Review of case plan
Section 331 of the CYFA provides for internal review of decisions made by the Secretary as part of the decision-making process following the making of a protection order.  Section 332 provides similarily for internal review of decisions made by an authorised officer of an Aboriginal agency in respect of an Aboriginal child.

Section 333 empowers a child or parent to apply to the Victorian Civil and Administrate Tribunal [VCAT] for the review of:
· a decision contained in a case plan; or
· any other decision made by the Secretary concerning the child or any other decision made by the principal officer of an Aboriginal agency concerning an Aboriginal child.

Section 333(3) prohibits an application to VCAT unless the appellant has exhausted all available avenues for internal review under ss.331-332.

In AA v DHHS & Ors [2020] VSC 400; (2020) 61 VR 436 the subject children, aged 5y5m & 3y6m, had been in the care of their maternal grandparents for over 2 years, initially pursuant to interim accommodation orders and family reunification orders.  During a case plan meeting on 07/08/2019 the permanency objective of family reunification was changed to permanent care and was communicated to the parents and grandparents.  Subsequently on 15/11/2019 the Court placed the children on care by Secretary orders [CBSOs] and they remained in the care of the grandparents.  Thereafter the following things occurred, the conduct of DFFH being described by Incerti J (at [3], [238] & [250]) as “egregious”:
(1) TRIO OF DECISIONS LEADING TO THE CHILDREN BEING PLACED WITH THE FATHER: On 06/01/2020, following an internal review, the Department changed the permanent care case plan to one of reunification with the father  At a case plan meeting on 17/01/2020 it formally advised the grandparents of the changed case plan for the first time, a case note dated 06/01/2020 stating: “[The Principal Practitioner] recommended the case plan meeting occur with the grandparents on the Friday and provide them the weekend to digest the news and then reunification to occur on the Monday. Do not want to provide the grandparents too much time to scare or alter reunification plans.”  On 20/01/2020 it placed the children in the father’s care and on 21/01/2020 – contrary to what Incerti J described at [29] as the Department’s “general practice…to monitor the success of the reunification and to plan for a transitional reunification rather than an immediate formal change to a family preservation order [FPO]” – it made direction notices pursuant to CYFA/s.289A directing that the father resume parental responsibility for the children.
(2) THE INTERNAL REVIEW: The grandparents sought an internal review under s.331 of the CYFA.  The internal review, conducted by no less than the Assistant Director of Child Protection in the Brimbank-Melton Area, was completed on 01/05/2020 and concluded that the Secretary’s own delegates had not complied with the ‘best interests’ principles in ss.10 & 11 of the CYFA in making its decisions on 06, 20 & 21/01/2010.  The author of the s.331 report purported to ‘overturn’ the reunification case plan and endorsed the permanent care plan for the children to be placed into the grandparents’ care permanently.
(3) CHILDREN PLACED BACK WITH GRANDPARENTS DESPITE FPOS BEING IN EXISTENCE: On 06/05/2020, without prior notice to the father of the outcome of the internal review, DHHS placed the children back in the care of the grandparents notwithstanding the existence of the FPOs deemed to have come into effect on 21/01/2020 by operation of CYFA/s.289A(1)(c) and notwithstanding that “there was no evidence or suggestion by the Secretary that the children were not well cared for or were in any way at risk while in his care”.  At [241] Incerti J said of this: “It is astonishing that the people responsible…could proceed in the manner they did on 6 May, particularly given the strained relationships, the Children’s Courts orders, and having only a few months before that removed the children from the Grandparents’ care without any notice.”
The judgment of Incerti J – holding that all of the Department’s decisions were contaminated with jurisdictional error and quashing the s.289A direction notices – contained some dicta on internal review process which may be summarized as follows:
· At [97+101]: The decision to undertake an internal review, on a plain construction of the Act, is provided to the Secretary on a discretionary basis, as long as such review must implement procedures adopted by the Secretary. In this case, there was an issue as to whether the grandparents had an entitlement to an internal review and the implications of any such entitlement as to the determination of whether the grandparents were denied procedural fairness and/or whether the Secretary breached its obligations under ss.10 and 11 of the Act.
· At [122+131]: Counsel for the father was correct in highlighting that the grandparents did not have an express statutory right of an internal review pursuant to s 331. Section 331 states that it is only for the Secretary to prepare and implement procedures for the review. Section 331(2) requires the Secretary to give a copy of the procedures to the child, to the parent, but not the grandparents or anyone with whom the children happens to be placed under an order. This did not, however, preclude the grandparents from requesting an internal review. The grandparents did seek a review, consistent with the Secretary’s processes as outlined in the Secretary’s Policy in Respect of Reviews of Case Planning Decisions (01/03/2016 - https://www.cpmanual.vic.gov.au/advice-and-protocols/advice/caseplanning/internal-review-decisions#h3_2). That webpage states that “internal review process is available to people directly affected by a child protection decision and who have a significant relationship to a child” and states that ‘kinship carers’, like the grandparents, may access the internal review process.

[bookmark: _5.29.4_The_role][bookmark: B5294]5.29.4	The role of the Children’s Court in relation to case planning decisions
The fact that the Children’s Court has no power to conduct a formal review of a case planning decision does not, however, mean that the Court has no role at all in relation to case planning decisions.

In NM, DOHS and BS [2004] VChC 1 at pp.11-12 Judge Coate held that the review jurisdiction created by s.122 of the CYPA, the predecessor of s.333 of the CYFA, did not in any way oust or curtail the jurisdiction of the Children's Court in the exercise of its statutory functions:
"Section 122 of the CYPA confers jurisdiction on VCAT for the review of administrative decisions of DOHS if a party chooses to use that forum for such a review.  The review jurisdiction of the Tribunal is contained in s.48 of the Victorian Civil and Administrative Tribunal Act (Vic).  Section 52 of that Act purports to limit the jurisdiction of the Supreme Court and Magistrates' Courts in relation to the exercise of powers under planning legislation in certain circumstances.  No like provision has been made with respect to the jurisdiction of the Children's Court in its Family Division.
That VCAT has jurisdiction to review a decision of the Secretary of DOHS is no basis to assert that has any impact whatsoever on the Children Court of Victoria's power and obligations to exercise its complete statutory jurisdiction under the Children and Young Persons Act.  There is no basis to assert that the capacity to review an administrative decision by the Secretary ousts the jurisdiction or curtails the jurisdiction in the Children's Court in the exercise of its statutory functions.  The logical conclusion of such an assertion is that the court would be bound by every case planning decision of DOHS."

It follows from Judge Coate’s judgment that the fact that the Department has endorsed a particular case plan for a child does not oust or curtail the jurisdiction of the Children’s Court to make an order – within its power - which is inconsistent with that case plan.  One particular example which occurs from time to time is where a parent or child lodges an application to vary a family reunification order to allow for increased contact.  The fact that the Department’s case plan is for permanent care does not prevent the Court from increasing contact if it considers that to be in the best interests of the child.

In the case of DOHS v Mr & Mrs B [2007] VChC 1 at p.40 Magistrate Power discussed the role of the Court in relation to case planning decisions:
“Though this did not happen in the present case, it is not unknown for the Department through its counsel to submit that the Children’s Court has no role at all in case planning decisions: see for instance the judgment of Judge Coate in NM, DOHS and BS [2004] VChC 1 where this submission was raised and rejected.  It is certainly true that under Part 4.3 of the CYFA the preparation and review of a case plan is the sole responsibility of the Secretary: see especially ss.166-168 of the CYFA.  But in making its decisions and orders the Court has to act independently of DOHS and on the basis that the best interests of the child are paramount: see s.10 of the CYFA.
In the course of determining what is in a child’s best interests, the Court usually hears evidence from a number of witnesses – many of whom are professional witnesses with expertise in disciplines relating to child development, child welfare and human behaviour – in order to determine how to weigh the 3 matters in s.10(2) of the CYFA and the 18 matters in s.10(3).  For instance, to determine the appropriate orders in the present case, it is necessary for me to consider whether the Department’s draft case plan for non-reunification is correct in order to decide-
· whether this plan is the best mechanism for protecting each child from harm, protecting his or her rights and promoting his or her development; and
· what weight to give to each of the potentially partly conflicting matters in paragraphs (a), (b), (d), (e), (f), (g), (h), (i), (j), (k), (l), (o), (p) & (q) of s.10(3).
My orders in this case would be markedly different if I considered the Department’s draft case plan was not in the best interests of one or more of the children.”
See also DOHS v Ms B & Mr G [2008] VChC 1 at pp.108-109 per Magistrate Power.

[bookmark: _5.30_Victorian_Aboriginal][bookmark: B530][bookmark: _5.30_Aboriginal_agencies][bookmark: _Toc54401826][bookmark: _Toc54407825][bookmark: _Toc54423753][bookmark: _Toc54454553][bookmark: _Toc54544459][bookmark: _Toc54634498][bookmark: _Toc54401830][bookmark: _Toc54407829][bookmark: _Toc54423757][bookmark: _Toc54454557][bookmark: _Toc54544463][bookmark: _Toc54634502]5.30	Aboriginal agencies under the CYFA

[bookmark: _5.30.1_‘Aboriginal_person'][bookmark: B5301]The definition of an ‘Aboriginal person’ in s.3(1) of the CYFA is three-limbed.  It means “a person who–
(a)	is descended from an Aboriginal person or Torres Strait Islander; and
(b)	identifies as an Aboriginal person or Torres Strait Islander; and
(c)	is accepted as an Aboriginal person or Torres Strait Islander by an Aboriginal or Torres Strait Island community”.

[bookmark: _5.30.1_Details_of]5.30.1	Details of Victorian Aboriginal agencies declared under s.6 CYFA
[bookmark: _5.30.2_'Aboriginal_agency'][bookmark: B5302]Sections 6(1) & 6(2) of the CYFA empower the Governor-in-Council to declare an organisation to be an Aboriginal agency if it is a registered community service and the Secretary of DFFH is satisfied-
· that the organisation is managed by Aboriginal persons; and
· that its activities are carried on for the benefit of Aboriginal persons.

The table below – which will be updated in due course – lists some Victorian Aboriginal agencies currently declared under s.6:

	Ballarat & District Aboriginal Co-operative Ltd
	badac
	https://www.badac.net.au/

	
	
	106-108 Armstrong St, North Ballarat

	Bendigo & District Aboriginal Co-operative
	Bdac
	https://www.bdac.com.au/

	
	
	119 Prouses Rd, North Bendigo

	Njernda Aboriginal Corporation
	njernda
	https://www.njernda.com.au/

	
	
	34-86 Annesley St, Echuca

	Rumbalara Aboriginal Co-operative
	---
	https://rumbalara.org.au/

	
	
	39 Archer St, Mooroopna

	Victorian Aboriginal Child Care Agency
	VACCA
	https://www.vacca.org/

	
	
	340 Bell St, Preston

	
	
	75-79 Watton St, Werribee



[bookmark: _5.30.2_Role_of]5.30.2	Role of VACCA
One of the declared Aboriginal agencies is the Victorian Aboriginal Child Care Agency [VACCA] a state-wide Aboriginal community controlled and operated service which was established in 1978.  VACCA’s Vision, Purpose & Guiding Principles, are set out on its website https://www.vacca.org/ as follows:

Our Vision:
Aboriginal self-determination – Live, Experience and Be.

Our Purpose:
Supporting culturally strong, safe and thriving Aboriginal communities.
Together with our Vision and Purpose, our principles are held dear by VACCA’s workforce and guide all that we do.
We believe in Aboriginal peoples’ right to self-determination, the rights of the child and we commit to upholding Victorian Aboriginal cultural protocols.

Our Principles:
Best interest of the child
Our children have the right to be heard, to be nurtured and safe.
Children have the right to the best life opportunities including access to education, healthcare and the chance to develop social and emotional wellbeing.
Aboriginal children have the right to their Aboriginal identity.
Wherever possible we believe that families offer the best environment for raising children.
Aboriginal Cultural Observance
We believe that observance and compliance with Aboriginal protocols, cultural practice and ceremony is integral to helping us achieve successful outcomes.
Respect
We respect the individual and collective cultural rights and responsibilities of Aboriginal people in our operations, management and delivery of our services.
Self-determination
We believe in the fundamental right of self-determination for Aboriginal communities. We are committed to strengthening understanding and empowerment in the exercise of rights and discharge of associated obligations as First Peoples.
Healing and empowerment
We believe in empowering the people we serve.
We use a strengths-based approach in our services to help our clients make choices for their future.
Excellence
We believe that the community we service expects and is entitled to a high quality and professional service.

[bookmark: _5.30.3_Role_of][bookmark: B5303]VACCA’s website also lists a number of culturally appropriate services which it provides.  These include:
· VACCA Services During COVID-19 Pandemic
· Youth Services and Programs
· Community Support
· Justice Support
· VACCA Bushfire Recovery Program
· Children and Families
· Cultural Strengthening Programs
· Family Violence
· External Training

VACCA’s Children and Families services also include the Nugel Program:
“The Nugel Program is the first of its kind in Australia where an Aboriginal organisation is taking full responsibility for Aboriginal children and young people on Children's Court orders.”

[bookmark: _5.31_Statements_of][bookmark: _Hlk136858122]5.31	Statements of Acknowledgement & Recognition and Recognition Principles
Assented to on 27/06/2023, the Children and Health Legislation Amendment (Statement of Recognition, Aboriginal Self-determination and Other Matters) Act 2023 makes amendments to multiple Acts.  These include the insertion into the Children, Youth and Families Act 2005 [CYFA] of Statements of Acknowledgment & Recognition and Recognition Principles.

The statutory provisions detailed in Part 5.31 commenced operation on 01/07/2024.

STATEMENT OF ACKNOWLEDGEMENT

New s.7AA(1) of the CYFA contains a Statement of Acknowledgment:
s.7AA(1):	The Parliament acknowledges that removing an Aboriginal child from the care of a parent may–
(a) disrupt the child’s connection to their culture; and
(b) cause harm to the child, including serious harm.

STATEMENT OF RECOGNITION

New s.7A details a Statement of Recognition:
s.7A(1):	The Parliament formally recognises that Aboriginal people are the First Nations people of Australia.
s.7A(2):	The Parliament acknowledges that-
(a) the child protection system played a key role in the enactment of policies leading to the dispossession, colonisation and assimiliation of Aboriginal people; and
(b) the laws, practices and policies of former child protection systems resulted in the removal of Aboriginal children from their families, culture and Country, by compulsion, in an effort to assimilate and extinguish their culture and identity.
s.7A(3):	The Parliament recognises that ongoing structural inequality and systemic racism impact Aboriginal people and culture in relation to -
(a) decision-making in the child protection system; and
(b) over-representation of Aboriginal children in the child protection system.
s.7A(4):	The Parliament recognises that ongoing structural inequality and systemic racism impact Aboriginal people and culture in relation to -
(a) decision-making in the child protection system; and
(b) over-representation of Aboriginal children in the child protection system.
s.7A(6): The Parliament supports rights and initiatives that-
(a) address the factors that drive the over-representation of Aboriginal children in the child protection system; and
(b) will require Aboriginal children, families and communities to be treated fairly and equally.
s.7A(7):	It is the intention of Parliament that the child protection system must recognise, respect and support the distinct cultural rights of Aboriginal people and their right to self-determination.

New s.7B(1) provides that the Parliament acknowledges Victoria’s treaty process and the aspiration of the Aboriginal people to achieve increased autonomy, Aboriginal decision-making and control of planning, funding and administration of services for Aboriginal children and families, including through self-determined Aboriginal representative bodies established through treaty.

New ss.7C & 7D provide that the Statement of Recognition Part of the CYFA is not intended-
· to create in any person any legal right or give rise to any civil cause of action; or
· to alter or affect an existing entitlement to compensation or create an entitlement to compensation arising from any matter referred to in s.7A.

RECOGNITION PRINCIPLES INSOFAR AS THEY ARE RELEVANT TO THE CHILDREN’S COURT

New s.7E of the CYFA details ten Recognition Principles.  The following six principles have relevance to decision-making in the Children’s Court:
(1) The right of Aboriginal children, families and communities in Victoria to self-determination must be recognised, respected and supported.
(2) When considering the views of Aboriginal children, decision-makers must uphold their cultural rights and sustain their connections to family, community, culture and Country.
(3) Understanding of, and respect and support for, Aboriginal culture, cultural diversity, customary lore, knowledge, perspectives and expertise is to be demonstrated in decision-making.
(4) Strong connections with culture, family, Elders, communities and Country are to be recognised as the foundations needed for Aboriginal children to develop and thrive and to be protected from harm.
(5) Historic and ongoing biases and structural and everyday racisms create barriers to the best interests of the Aboriginal child and are to be recognised and overcome.
(6) ...
(7) An Aboriginal child’s Aboriginal family, Elders and any Aboriginal-led community service that is responsible under the CYFA for the provision of services to the Aboriginal child each have a right to participate in the making of decisions under the CYFA that relate to the child, and must be given an opportunity to participate in the making of those decisions.

New s.7F requires the the Children’s Court to have regard to and apply the principles set out in ss.7E(1) to (5) (where relevant) in making any decision or taking any action in relation to an Aboriginal child.  New s.7G imposes similar obligations on the Secretary DFFHand on a community service in relation to all 10 principles in s.7E.

New s.7H(1) provides that the recognition principles are intended–
(a) to give guidance in the administration of the CYFA; and
(b) to ensure that the distinct cultural rights of Aboriginal children and Aboriginal families and the right of Aboriginal people to self-determination are recognised, respected and supported.
New ss 7H(2)-(3) provide that the recognition principles apply subject to the best interests provisions in s.10 CYFA and in addition to the principles in ss.11-14 CYFA.
New s.7H(4) provides that nothing in Part 1.1B applies in relation to any decision or action under Chapter 5 (Children and the criminal law) or under Chapter 7 (The Children’s Court of Victoria) in relation to any matter under Chapter 5.

[bookmark: _5.32_Additional_provisions][bookmark: B532]5.32	Additional provisions applicable to Aboriginal children

The following chart, provided by Magistrate Bowles and subsequently slightly amended, summarises additional decision-making principles and requirements for Aboriginal children prescribed in the Children, Youth and Families Act 2005.
  
	Principle/Requirement
	CYFA

	 
	 

	Best interests
	s.10(3)(c)

	 
	 

	Aboriginal placement principles
	ss.12, 13 & 14

	 
	 

	Aboriginal convened meetings – Aboriginal Family Led Decision Making Meetings (AFLDM)
	s.12(1)(b)
 

	 
	 

	Authorisation of an Aboriginal Agency to act
	ss.6, 18, 18AAA, 18AAB, 181(c), 332

	 
	 

	Case Plan
	ss.166(3)(b), 176(1), (3), refer to ss.(4) & (5)

	 
	 

	Cultural Plans
	ss.176(2), 176(4)

	 
	 

	Permanent care orders
	s.323



[bookmark: _5.32.1_Cultural_plans][bookmark: B5321]5.32.1	Cultural plans for Aboriginal children
Under s.176(2) of the CYFA the Secretary must provide a cultural plan to each Aboriginal child in out of home care that is aligned with the case plan for the child.  Under ss.176(1) & 176(3) such case plan must address, reflect and be consistent with the cultural support needs of the child so as to-
(a) maintain and develop the child’s Aboriginal identity; and
(b) encourage the child’s connection to the child’s Aboriginal community and culture.

Section 176(4) of the CYFA provides that the child’s cultural support needs may vary depending on-
(a) the length of time that the child has spent in out of home care; and
(b) the age of the child; and
(c) the length of time that the child is expected to remain in out of home care; and
(d) the extent of the child’s contact with the child’s Aboriginal family members; and
(e) whether the child is placed within the child’s own Aboriginal community, with another Aboriginal community or with non-Aboriginal carers.  For this purpose, a child’s Aboriginal community is defined in s.167(5) as-
(i) the Aboriginal community to which the child has a sense of belonging, if this can be ascertained by the Secretary;
(ii) if paragraph (i) does not apply, the Aboriginal community in which the child has primarily lived; or
(iii) if paragraphs (i) & (ii) do not apply, the Aboriginal community of the child’s parent or grandparent.

The Court may impose a condition incorporating a cultural plan for an Aboriginal child in respect of whom the Court makes a permanent care order [s.321(f)]. Section 323(2)(b) of the CYFA prohibits the Court from making a permanent care order in respect of an Aboriginal child unless a cultural plan has been prepared for the child.  The provision of a cultural plan does not appear to be a mandatory pre-condition to the making of any other Family Division order in respect of an Aboriginal child.
[bookmark: _5.32.2_Authorisation_of_1]
In Finding into Death with Inquest into the Passing of XY (Coroner’s Court of Victoria, 19/06/2024) Coroner McGregor detailed systemic issues which had preceded the death of 17-year old XY who had been living in out of home care for 4 years. In his 239 page Finding his Honour discussed deficits in culturally connected care provided for XY and the issue of XY’s human rights. Ultimately his Honour made 17 recommendations which are spelt out in Appendix E of his Finding. Recommendations 5 & 6 relate to cultural plans for Aboriginal children and are as follows:
5.	That DFFH:
a.	review and revise all relevant policies, procedures, guidelines and like documents; and 
b.	review and revise all relevant training courses and programs to improve its workforce’s understanding of the importance of cultural plans and improve the quality, timeliness, implementation and monitoring of cultural plans for Aboriginal and Torres Strait Islander children in out-of-home care.
In particular, DFFH should ensure that cultural plans:
c.	are individually tailored;
d.	involve the child or young person and their family in their creation and review;
e.	are updated regularly (at a minimum, annually or when placement or other significant circumstances change);
f.	provide a plan to (re)establish or maintain cultural connections, such as contact arrangements with family members, plans for Return to Country with Elders and family members from the same mob group as the child or young person;
g.	include SMART goals with clearly defined accountabilities, either as part of the cultural plan or an actions table supporting the child or young person’s case plan; and
h.	include a legible genogram.”
6.	That the DFFH, in consultation with the Attorney General, explore the viability and utility of granting the Children's Court supervisory powers over Aboriginal young people’s cultural plans.

5.32.2	Authorisation of an Aboriginal agency to act
New ss.18 & 181(c) CYFA: As and from 28/06/2023 a replacement s.18 of the CYFA – reflecting the self-determination provision of the treaty process in new s.7B(1) – is in operation. See also the transitional provisions in ss.633-634.  The purpose of the new s.18 is described in the Explanatory Memorandum at p.9 as follows:
“New s.18 provides for seamless authorisation of the functions and powers of the Secretary from protective intervention through to protection orders and other relevant orders to provide for consistency of culturally appropriate service delivery to Aboriginal children and their families.  This will also be an expansion of the Secretary's existing authorisation power as it enables an Aboriginal agency to be authorised to manage a child who is subject to relevant orders, in addition to protection orders.  Further it enables an authorisation to be made with respect to classes of Aboriginal children and their siblings, in addition to a specific Aboriginal child and their sibling.”
· New s.18(1) empowers the Secretary DFFH to authorise the principal officer of an Aboriginal agency – who must be an Aboriginal person [see s.18(5)] – to perform specified functions and exercise specified powers referred to in s.18(2) in respect of any of the following–
(a) an Aboriginal child;
(c) any non-Aboriginal sibling of an Aboriginal child for whom an authorisation has been made;
(b) a child or class of children whom the Secretary believes to be Aboriginal;
(d) any non-Aboriginal sibling of an Aboriginal child or class of children for whom an authorisation has been made.
· New s.18(2) provides that the functions and powers that may be specified in an authorisation are those conferred by or under the CYFA on the Secretary DFFH–
(a) as a protective intervener; and
(b) to receive reports under s.185 and to investigate those reports; and
(c) in relation to a protection order or a “relevant order”, the latter defined in what ultimately became new s.18(8) as a temporary assessment order, an interim accommodation order, a therapeutic treatment order, a therapeutic treatment (placement) order or a permanent care order.
· New s.18(3) provides that such authorisation may only be made with the agreement of the Aboriginal agency and the principal officer.  New s.18(4) requires the Secretary DFFH, before giving an authorisation, to provide the Aboriginal agency and the principal officer with all the information that is known to the Secretary and that is reasonably necessary to assist the agency and the principal officer to make an informed decision as to whether or not to agree to the authorisation.
· New s.18(6) provides that before giving an authorisation under ss.18(1)(a) or 18(1)(c), the Secretary DFFH must have regard to any view expressed by the child and the parent of the child if those views can be reasonably obtained.
· New s.18(7) provides that on an authorisation being given, the CYFA applies in relation to the performance of the specified functions or the exercise of the specified powers referred to in the authorisation for the specified child(ren) as if the authorised principal officer were the Secretary..

New s.181(c) provides that for the purposes of the CYFA, the principal officer of an Aboriginal agency authorised under s.18 to perform functions and exercise powers of a protective intervener is a protective intervener to the extent that the principal officer performs those functions and exercises those powers in relation to a child who is the subject of the authorisation.

Revocation of s.18 authorisation: New s.18AAA empowers the Secretary DFFH to revoke an authorisation under s.18(1) in writing at any time and requires the principal officer upon such revocation to provide the Secretary DFFH with all records created by or on behalf of or provided to the Aboriginal agency in respect of the child or children as a result of the authorisation.

If agency consider authorisation is no longer in child’s best interests: New s.18AAB requires the principal officer of an Aboriginal agency to notify the Secretary DFFH in writing as soon as practicable if he or she considers that an authorisation under s.18 is no longer in the best interests of a particular child or children who are the subject of the authorisation.  On receiving a notification, the Secretary DFFH may revoke the authorisation in accordance with s.18AAA.  However, nothing in this section affects the Secretary’s power under s.18AAA to otherwise revoke an authorisation.

Information use and disclosure for the purposes of authorised functions and powers: See ss.19A & 192 CYFA.

[bookmark: _5.32.2_Other_relevant][bookmark: B5322]5.32.3	Other relevant provisions
Much of the material in this section was provided by Magistrate Bowles on 02/07/2020 and some of it has since been slightly updated by the writer:
· Placement of an Aboriginal child – best interests principles: Consideration must be given to the need to protect the child’s Aboriginal cultural and spiritual identity and development by, wherever possible, maintaining and building their connections to their Aboriginal family and community. (s.10(3)(c)).  See also the Statements of Acknowledgment & Recognition in Part 1.1A of the CYFA detailed in Part 5.31 above.
· Aboriginal children in ‘out of home care’: A number of the specific requirements in the CYFA apply to Aboriginal children in ‘out of home care.’ ‘Out of home care’ is defined as ‘… care of a child by a person other than a parent of the child.’ (s.3(1))  Accordingly, if a child is placed with family members, the ‘out of home’ care requirements apply.
· Additional decision-making principles for Aboriginal children and Aboriginal child placement principles – ss.12-14: When an Aboriginal child cannot reside with a parent, the Aboriginal Child Placement Principle provides a hierarchy and criteria for determining placement of the child.  Pursuant to s.13(1) regard must be had to:
· the advice of the relevant Aboriginal agency (eg Lakidjeka) (s.13(1)); and
· the criteria in s.13(2); and
· the principles in s.14.
If an Aboriginal child is not placed within an Aboriginal family or community, arrangements must be made to ensure the child has continuing contact with their Aboriginal family, community and culture: s.14(5).  See also section 5.10.5 above.
· Aboriginal self-management and self-determination including AFLDMs s.12: DFFH is required ‘in making a decision or taking an action in relation to an Aboriginal child to provide an opportunity for members of the Aboriginal community to which the child belongs, to contribute their views. (s.12(1)(a)) In addition, there should be a meeting convened by an approved Aboriginal convenor and wherever possible, attended by the child, parents and members of extended family and community (AFLDM) when decisions are to be made concerning ‘placement of an Aboriginal child or other significant decision in relation to an Aboriginal child’. (s.12(1)(b))
· Authorisation of an Aboriginal Agency to act: An Aboriginal Agency (defined in s.6) may be authorised by the Secretary of DFFH to perform functions and powers conferred on the Secretary in relation to an child (s.18): see sections 1.1.5, 4.1.7 & 5.32.2 above.
· Internal review procedures: Section 331(1) requires the Secretary DFFH to prepare and implement procedures for the internal review of decisions made by DFFH as part of the decision-making process following the making of a protection order.  Similarly, s.332(1) requires the principal officer of an Aboriginal agency authorised under s.18 in respect of an child to prepare and implement procedures for the internal review within the Aboriginal agency of decisions made as part of the decision-making process under the authorisation.
· Permanent care orders: Section 323(1) provides that the Court must not make a PCO placing a child solely with non-Aboriginal person/s unless:
· there is no suitable placement with Aboriginal person/s; and
· there has been consultation with the child (if appropriate); and
· the Secretary is satisfied the order will accord with the Aboriginal Child Placement Principle.
Section 323(2) provides that the Court must not make a PCO in respect of an Aboriginal child unless:
· the Court has received a report from an Aboriginal Agency which recommends the making of the Order; and
· a cultural plan has been prepared for the child.

[bookmark: _5.33_Superior_Courts’][bookmark: _5.33_Original_jurisdiction][bookmark: _5.33_Orders_in]5.33	Orders in the original jurisdiction of the Supreme Court

In the original jurisdiction of the Supreme Court (as opposed to its appellate jurisdiction) there are two mechanisms which may be available at common law in an appropriate case to defeat a Children’s Court order.  These are:
1. orders in the parens patriae jurisdiction;
2. the writ of habeas corpus [literally, ‘have the body brought before us’].
However, the Supreme Court and the Court of Appeal have generally been unenthusiastic about either mechanism being used to override a decision of the Children’s Court.

[bookmark: _5.33.1_The_‘parens]5.33.1	The ‘parens patriae’ jurisdiction
In Julia Kukuy v Timothy Holden & Anor [2023] VSCA 331 Niall JA said at [37]: “As the principles that apply to the appointment of a litigation guardian reflect, the Court has an inherent jurisdiction of the Crown as parens patriae to care for those who are unable to care for themselves: Vishniakov v Lay (2019) 58 VR 375, 384 [24] (Derham AsJ); [2019] VSC 403; Pickett v Amin [2023] VSC 715 (Harris J).”  One aspect of the Supreme Court’s ‘parens patriae’ jurisdiction involves the public policy power of the State to intervene against an abusive or negligent parent, legal guardian or informal custodian and to act as the parent of any child who is in need of protection.

In Re Beth [2013] VSC 189; (2013) 42 VR 124 Osborn JA granted an application by the Department for an order that had the effect of Beth being placed in what fell within the terms of a “secure welfare service” under s.44 of the CYFA for a period that exceeded the maximum of 42 days permitted by s.173(2)(b) of the CYFA.  His Honour held that the Court could “supplement the statutory schemes” in the CYFA and the Disability Act 2006 (Vic) and could make the orders sought under the parens patriae jurisdiction of the Supreme Court notwithstanding that they substantially restricted Beth’s liberty since they were in her best interests and necessary for her ongoing care and protection.  At [115]-[127] his Honour summarized the origins and the nature of this jurisdiction:
[115] “The parens patriae jurisdiction of this Court derives from the Royal prerogative. It is directed to the protection of children who are not legally competent to look after themselves.  As Brennan J stated (albeit in dissent) in Marion’s case: Secretary, Department of Health and Community Services and JWB & Anor (1992) 175 CLR 218,279-80:
‘That jurisdiction was originally vested by the royal prerogative in the English Court of Chancery and is vested in courts whose jurisdiction is defined by reference to the jurisdiction of that Court as it stood before the warrant delegating the prerogative power to the Lord Chancellor was revoked. The nature of the jurisdiction was stated by Lord Esher MR in Reg v Gyngall:
The Court is placed in a position by reason of the prerogative of the Crown to act as supreme parent of children, and must exercise that jurisdiction in the manner in which a wise, affectionate, and careful parent would act for the welfare of the child.
The parens patriae jurisdiction has become essentially protective in nature and protective orders may be made either by the machinery of wardship or by ad hoc orders which leave the guardianship and custody of the child otherwise unaffected. The court is thus vested with a jurisdiction to supervise parents and other guardians and to protect the welfare of children.
Although the jurisdiction is extremely broad, it is exercised cautiously in the manner stated by Fitzgibbon LJ in In re O'Hara and adopted by the House of Lords in J v C:
[bookmark: _ftnref69]In exercising the jurisdiction to control or to ignore the parental right the court must act cautiously, not as if it were a private person acting with regard to his own child, and acting in opposition to the parent only when judicially satisfied that the welfare of the child requires that the parental right should be suspended or superseded.’
[116] In Victoria, the Supreme Court has such jurisdiction and such powers and authorities as it had immediately before the commencement of the Supreme Court Act 1986.  Immediately before the commencement of the Supreme Court Act 1986 on 1 January 1987, s 85(2) and (3) of the Constitution Act 1975 defined the jurisdiction of the Supreme Court by equating it to the jurisdiction of the Superior Courts in England and of the Lord High Chancellor including jurisdiction in relation to probate and matrimonial causes and administration of assets at or before the commencement of Act No 502. That Act commenced on 4 January 1875.
[117] The nature of the parens patriae jurisdiction was further described by Mason CJ, Dawson, Toohey and Gaudron JJ in Marion’s case (1992) 175 CLR 218, 258-9 as follows:
‘As already mentioned, the welfare jurisdiction conferred upon the Family Court is similar to the parens patriae jurisdiction. The history of that jurisdiction was discussed at some length by La Forest J in Re Eve. His Lordship pointed out that ‘[t]he Crown has an inherent jurisdiction to do what is for the benefit of the incompetent. Its limits (or scope) have not, and cannot, be defined.’ In Wellesley v Duke of Beaufort, Lord Eldon LC, speaking with reference to the jurisdiction of the Court of Chancery, said:
[I]t belongs to the King, as parens patriae, having the care of those who are not able to take care of themselves, and is founded on the obvious necessity that the law should place somewhere the care of individuals who cannot take care of themselves, particularly in cases where it is clear that some care should be thrown round them.
When that case was taken on appeal to the House of Lords, Lord Redesdale noted:
Lord Somers resembled the jurisdiction over infants, to the care which the Court takes with respect to lunatics, and supposed that the jurisdiction devolved on the Crown, in the same way.
Lord Redesdale went on to say that the jurisdiction extended ‘as far as is necessary for protection and education’.
To the same effect were the comments of Lord Manners who stated that ‘[i]t is ... impossible to say what are the limits of that jurisdiction’. The more contemporary descriptions of the parens patriae jurisdiction over infants invariably accept that in theory there is no limitation upon the jurisdiction. That is not to deny that the jurisdiction must be exercised in accordance with principle. However, as appears from the authorities discussed earlier, the jurisdiction has been exercised in modern times so as to permit medical operations on infants which result in sterilization.
No doubt the jurisdiction over infants is for the most part supervisory in the sense that the courts are supervising the exercise of care and control of infants by parents and guardians. However, to say this is not to assert that the jurisdiction is essentially supervisory or that the courts are merely supervising or reviewing parental or guardian care and control. As already explained, the parens patriae jurisdiction springs from the direct responsibility of the Crown for those who cannot look after themselves; it includes infants as well as those of unsound mind. So the courts can exercise jurisdiction in cases where parents have no power to consent to an operation, as well as cases in which they have the power.’
[bookmark: _ftn71][118] At p.259 their Honours went on to describe the essential function of a court exercising jurisdiction of the kind in issue as being that of deciding whether in the circumstances of the case the order sought is in the best interests of the child.
[119] They went on to recognise that ‘the best interests of the child’ is imprecise but observed that it is no more so than the ‘welfare of the child’ and other concepts with which courts must grapple.
[120] A recent example of the exercise of the jurisdiction is the decision of White J in Children, Youth and Women’s Health Services v YJL [2012] SASC 175, authorising the giving of a blood transfusion by a hospital to a 10 year old boy undergoing chemotherapy treatment, against the wishes of the boy and his parents who were Jehovah’s Witnesses.
[121] In Re Thomas [2009] NSWSC 217, Brereton J contrasted that aspect of the jurisdiction which authorises a particular course of action which the parents or guardian of a child do not wish to adopt and that which authorises acts beyond the powers and rights of a guardian.
[122] The latter category is exemplified by Marion’s case (1992) 175 CLR 218 in which the High Court held that the Court’s power extended to authorising sterilisation of a child in circumstances where the parent or guardian could not consent: see pp.249-254 per Mason CJ, Dawson, Toohey & Gaudron JJ.
[123] In Re Thomas, the Director General of the Department of Community Services (NSW) sought orders authorising the detention of a 16-year old boy indefinitely in a secure unit and the restraint and medication of him as circumstances required.  Brereton J held that the jurisdiction extended to making orders of the type sought and observed [at pp.231-234; see also Re K [2001] 2 All ER 719 to which his Honour referred]:
‘Orders interfering with personal integrity and liberty have been made sufficiently often now that it must be accepted that the jurisdiction permits them. In Re W [1992] 3 WLR 758; [1992] 4 All ER 627 the Court of Appeal upheld a court order for treatment for a young person with anorexia nervosa, holding that her wishes, while relevant, were not conclusive. Re C [1997] 2 FLR 180 also involved a young woman with anorexia nervosa, who was ordered by the Court to remain at a clinic for treatment until discharged by her doctor or further order – and the court’s order provided for the use of reasonable force, if necessary, to detain her. Marion’s Case, as has been mentioned, resulted in the authorisation of the permanent procedure of hysterectomy, a serious invasion of personal integrity. In DoCS v Y, Austin J made orders to the effect that the child be returned to the Children’s Hospital without her consent, to resume a course of treatment for anorexia nervosa, and authorising the hospital staff to detain her, using reasonable force if necessary. Orders substantially similar to those proposed in the present case have been made by this Court in Re Christina (2168/07, 5 April 2007) and Re Nellie (5150/08, 10 October 2008).’
[124] It is common ground between the parties that the provisions of the CYFA and the Disability Act do not exclude the parens patriae jurisdiction.
(1) The sole right to custody and guardianship granted to the Secretary pursuant to s.172 of the CYFA does not exclude the jurisdiction: Johnson v Director General of Social Welfare (Victoria) (1976) 135 CLR 92.
(2) The jurisdiction extends to making orders which a parent or guardian might not make: Marion’s case (1992) 175 CLR 218; Re Thomas [2009] NSWSC 217.
(3) By its nature the jurisdiction may be invoked to supplement a statutory scheme, as Mason J explained in respect of broadly analogous legislation in Carseldine & Anor v The Director of the Department of Children’s Services (1974) 133 CLR 345, 366:
‘Although the legislative scheme is far-reaching I do not think that its extensive character is a sufficient ground for concluding that the prerogative jurisdiction of the Supreme Court is entirely displaced. There may be occasions for its exercise in aid of the Director's statutory responsibilities or when it appears that the Director is not discharging his responsibilities or exercising his powers in conformity with the Act. The vesture of wide and general powers in the Director is not inconsistent with the continued existence of the Supreme Court's inherent jurisdiction, notwithstanding a reluctance, or perhaps an incapacity, on the part of the Court to exercise that jurisdiction when the Director is acting in conformity with the Act and is not invoking the assistance of the Court.’
(4) It would take the clearest language to displace the Court’s jurisdiction.  In Johnson’s case Barwick CJ put the common law principle in the following terms at p.97:
‘This Court has been quite emphatic in expressing its view that, if the Parliament wishes to take away from the Court its power of supervising the guardians, and protecting the welfare, of children, it must do so in unambiguous language, in language which is either express or such as inescapably implies that expression of intention on the part of the Parliament: see Minister for the Interior v. Neyens, and Carseldine v. Director of Children's Services. It is, of course, to be conceded that in these more populous and complex days the courts may not be able themselves to attend to the detail involved in the protection of children and in ensuring their welfare. Consequently, it has become necessary for statutes to provide for departmental officers and staff to take care of children who are in need of care and attention. But it is to my mind supremely important that there should remain in the courts the ability in appropriate cases to supervise the actions and the performance of the duties of the public servants to whose care such children are committed. If the legislatures, in their wisdom, should decide that the court ought to be entirely excluded and the matter be left entirely to departmental officers then, of course, Parliament can say so. For my part, it will need to do so in the clearest language.’
(5) This approach is now reinforced by s.85(5) of the Constitution Act 1975 (Vic) which provides: ‘A provision of an Act, other than a provision which directly repeals or directly amends any part of this section, is not to be taken to repeal, alter or vary this section unless — (a)  the Act expressly refers to this section in, or in relation to, that provision and expressly, and not merely by implication, states an intention to repeal, alter or vary this section; …’  There is no such statement bearing on the parens patriae jurisdiction in either the CYFA or the Disability Act.
[125] The Secretary’s powers as guardian or custodian would not extend to indefinite or extended confinement of a 16 year old. Moreover, the time limitations implicit in s 173(2)(b) upon the power of the Secretary to place Beth in a SWS mean that, as in Thomas’s case, the order sought exceeds the statutory powers of the Secretary: Re Thomas [2009] NSWSC 217, 229.
[126] Nevertheless the very fact that the orders sought do not fall within the legislative scheme which ordinarily governs the secure detention of children, points strongly to the need first to recognise the gravity of the deprivation of liberty which is in issue and the corresponding necessity for its full and adequate justification and secondly to exercise great caution in making the order sought: Re Thomas [2009] NSWSC 217, 232.
[127] In summary, I accept the submissions of the Secretary that the authorities demonstrate that the parens patriae jurisdiction:
(a)	is very broad;
(b)	is essentially a protective one;
(c)	is governed in its exercise by the considerations of the best interests of the child;
(d)	must be exercised with caution; and
(e)	is not excluded by the provisions of the CYFA or the Disability Act.”

In Mercy Hospitals Victoria Ltd v D1 & D2 [2018] VSC 519 Macaulay J declared that the plaintiff hospital is authorised to administer blood and/or blood products to a pregnant 17 year old woman (D1) who was a Jehovah’s Witness if, in the delivery of her baby, it was considered reasonably necessary by two registered medical practitioners in order to save her life or prevent her suffering serious injury.  The young woman (legally a child) and her mother had both refused on religious grounds to give consent to such treatment, although the young woman – described as “very small built” – had given consent that, if necessary, a caesarean section be performed to deliver her baby.  The Court made the order upon the hospital undertaking to use all strategies other than the transfusion of blood or blood products which in the opinion of D1’s treating medical team were reasonably available and clinically appropriate with the aim of attempting to avoid D1’s death or serious injury.

At [45]-[48] Macaulay J summarised the parens patriae jurisdiction as follows:
[45] “The jurisdiction of this Court known as the parens patriae jurisdiction is preserved in Victoria by s 85(3) of the Constitution Act. That jurisdiction, when concerning the protection of children, was described by the High Court of Australia in Marion’s Case (1992) 175 CLR 218. It is an inherent jurisdiction to do what is for the benefit of the child: Ibid 258. Further, the High Court pointed out in Marion’s Case that although in a sense the court is supervising the exercise of care and control of infants by parents and guardians, the court’s care is a direct responsibility for those who cannot look after themselves: Ibid 259.
[46] I respectfully adopt the relevant parts of the succinct summary of the jurisdiction given by Osborn J in Re Beth (2013) 42 VR 124, 151 [127], namely that it:
(a) is very broad; 
(b) is essentially a protective one;
(c) is governed in its exercise by the consideration of the best interests of the child; and
(d) must be exercised with caution.
[47] In Department of Health and Community Services v JWB and SMB (Marion’s Case) [1992] HCA 15; (1992) 175 CLR 218 the High Court laid down the common law in Australia with respect to the legal capacity of minors to give or refuse consent to medical treatment.  The court summarised and approved a principle that has come to be known as “Gillick-competence”, an expression taken from the proposition endorsed by the House of Lords in Gillick v West Norfolk AHA [1986] AC 112.  As summarised by the High Court at p.237:
‘The proposition endorsed by the majority in that case was that parental power to consent to medical treatment on behalf of a child diminishes gradually as the child’s capacity and maturity and that this rate of development depends on the individual child…A minor is, according to this principle, capable of giving informed consent when he or she “achieves a sufficient understanding and intelligence to enable him or her to understand fully what is proposed”.’
[48] There have been several cases in which courts in Australia, in exercise of the parens patriae jurisdiction, have been asked to authorise the administration of blood or blood products to a minor who, along with his or her parent, and for reasons associated with the beliefs of Jehovah’s Witnesses, have refused to give such consent.  One was a decision of Pullin J in Minister for Health v AS (2004) 33 Family LR 223.  Another is the decision of the New South Wales Court of Appeal in X v Sydney Children’s Hospital Network (2013) 85 NSWLR 294 approving the decision of the judge at first instance.  In each case, in broad terms, the child was being treated for aggressive lymphoma; the cancer treatment resulted in severe anaemia; without blood transfusion the anaemia would likely bring about death; but, due to an adherence to the principles of the Jehovah’s Witness faith, the child and parent refused blood transfusion.”

At [52]-[56] Macaulay J said:
[52] “In X, Basten JA addressed the significance and weight to be given to religious beliefs and choice at some length.  Noting that religious beliefs, particularly minority religious beliefs, are not to be disregarded because they may be deemed irrational by broader community standards, his Honour observed at p.309 that religious beliefs are internationally accepted as an aspect of an individual’s fundamental autonomy which the state cannot interfere with and must not disregard.  Indeed, in Victoria that notion is most closely enshrined in s.14 of the Charter of Human Rights and Responsibilities Act 2006, even though that legislation does not directly impact the Court’s exercise of its parens patriae jurisdiction.
[53] Basten JA went on to say, of religious beliefs motivating medical treatment choices:
‘Such a motivation is likely to be one to which the court will accord respect and weight, other things being equal.  To accord a religious belief weight is not to treat it as determinative.  There may be cases in which the strength with which such a belief is held, and the distress which would be caused by treatment which overrode that belief, might diminish the effectiveness of the treatment.’
[54] Earlier in his reasons, Basten JA quoted a statement made by the Ontario Court of Appeal in Malette v Shulman (1990) 72 OR (2d) 417.  The statement was not made in the context of the exercise of a parens patriae jurisdiction but, to the extent that autonomy of choice is a factor to be taken into account for the ‘mature minor’, I consider it to be helpful.  The court said at 429h-430b:
‘The state’s interest in preserving the life or health of a competent patient must generally give way to the patient’s stronger interest in directing the course of his own life…Recognition of the right to reject medical treatment cannot, in my opinion, be said to depreciate the interest of the state in life or in the sanctity of life.  Individual free choice and self-determination are themselves fundamental constituents of life.  To deny individuals freedom of choice with respect to their healthcare can only lessen, and not enhance, the value of life.’
[55] For myself, I would have thought that, consistent with principle, regard for an individual’s religious conviction might, of itself, in an appropriate circumstance, justify the conclusion that the welfare and best interests of the child are protected by allowing the child’s choice based upon religious conviction to stand, notwithstanding the threat to life or safety which that choice will or may bring.  In Children’ Youth & Women’s Health Service Inc v YJL & Ors (2010) 107 SASR 343, 350 White J thought the court should be concerned with a child’s spiritual welfare as much as it is with the child’s physical welfare.
[56] Ultimately, however, in the exercise of the parens patriae jurisdiction on behalf of a child, the particular attributes of the child must remain in clear focus.  Here again, with respect, at p.308 Basten JA provided helpful guidance when considering a choice made by a child, even a child thought to be Gillick-competent:
‘The interest of the state in preserving life is at its highest with respect to children and young persons who are inherently vulnerable, in varying degrees.  Physical vulnerability diminishes (usually) with age and is at its height with respect to babies.  Intellectual and emotional vulnerability also diminish with age but, as the facts of this case illustrate, may be a function of experience (including, but by no means limited to education) as well as age.  Vulnerability lies at the heart of the disability identified by legal incapacity.’

The Medical Treatment Planning and Decisions Act 2016 (Vic) came into effect on 12/03/2018. One of its main purposes is to provide for a person to execute an advanced care directive [ACD] that gives binding instructions or expressed the person’s preferences and values in relation to the person’s future medical treatment. Any person (including a child) may give an ACD if the person has decision-making capacity and understands the nature and effect of each statement in the directive.  In this case there was no ACD in effect for D1.  However at [67] Macaulay J noted:
“To the extent any question arises whether the regime provided under the MTPDA for children to make ACD’s affects or limits this Court’s parens patriae jurisdiction in relation to children, three things can be noted:
(a) it would take the clearest language to displace the Court’s jurisdiction {see Re Beth (2013) 42 VR 124, 150-151 per Osborn JA quoting Johnson v Director General of Social Welfare (Victoria) (1976) 135 CLR 92,97} and no such clear language exists;
(b) there is no statement made under s.85(5) of the Constitution Act to repeal, alter or vary s.85(3) of the Act which confers the Court’s parens patriae jurisdiction; and
(c) in the Second Reading Speech introducing the Bill to Parliament {Hansard-14/09/2016 p.3498}, the Minister for Health expressly stated that the Bill would not remove the parens patriae jurisdiction of this Court.”

At [76]-[77] his Honour concluded:
[76] “…I am not satisfied D1 does have a sufficient understanding of the consequences of her choice.  I am not convinced she has based her choice on a maturely formed and entrenched religious conviction.  Put another way, I am not convinced that overriding her expressed choice would so rob her of her essential self as to outweigh the loss she would suffer through losing her life or sustaining a catastrophic injury.  In summary, I do not consider that allowing her, in effect, to choose to die or only survive with serious injury is in her best interests taking into account a holistic view of her welfare (physical, spiritual and otherwise).
[77] To the extent that her psychological and spiritual welfare may be addressed by her knowing that a blood transfusion was only administered as a last resort and upon very carefully considered medical opinion, I think it is appropriate that any declaration be made upon the undertakings that the hospital agrees to give.”

In Cardell (a pseudonym) v Secretary DHHS [2019] VSC 781 the 2 year old child had been removed from the care of his mother – who had a history of drug and alcohol abuse – a few days after his birth.  The Children’s Court duly found that the child was in need of protection on the basis that he was likely to suffer emotional or psychological harm.  He was placed on a family reunification order (‘FRO’) under which formal responsibility for his care was conferred on the Department.  For 1¾ years the child was in the care of Ms C and her partner Ms K who had informed the Department that they were not in a position to care for the child permanently.  Subsequently the carers separated and Ms C informed the Department that she wanted to be the child’s permanent carer.  The Department conducted an assessment of Ms C as a potential sole carer and determined that the proposed arrangement would not be in the child’s best interests.  The child was removed from Ms C’s care and placed in home-based care.  Two weeks later the child’s mother filed an application to revoke the FRO and sought that the child be returned to Ms C’s care with a proposed undertaking by the mother not to remove the child from Ms C’s care.  The Department filed an application for a care by Secretary order.  Hubble M refused the mother’s application to revoke the FRO and granted the Department’s application for a care by Secretary order.  For reasons set out in section 5.10.3, Maxwell P dismissed Ms C’s appeal.
Shortly before the hearing of the appeal Ms C had filed a separate proceeding in the original jurisdiction of the Supreme Court, seeking to invoke the ‘parens patriae’ jurisdiction.  By originating motion, she sought an order that the child be made a ward of the Court. Maxwell P was very unenthusiastic about the parens patriae jurisdiction being used to override a decision of the Children’s Court, holding at [38]‑[41]:
[38] “As explained by Osborn JA in Re Beth (2013) 42 VR 124 at [115], the parens patriae jurisdiction derives from the royal prerogative.  It is ‘directed to the protection of children who are not legally competent to look after themselves’.  As his Honour concluded at [127], the jurisdiction is broad and is ‘governed in its exercise by the consideration of the best interests of the child’.  It is not excluded by the provisions of the Act.
[39] Counsel for the appellant accepted that proper consideration of that application would require this Court to receive, and consider, detailed evidence about all of the circumstances bearing on an assessment of [the child’s] best interests.  The Secretary having had no opportunity to file affidavit material, such consideration would have to occur — if at all — at a later date.
[40] The written submission for the appellant contended that, if the appeal from the Children’s Court orders failed, then this Court should proceed to make its own order with respect to the care and protection of [the child].  I expressed the provisional view in the course of argument that, were that to be the outcome of the appeal, it was extremely unlikely that I would be persuaded to exercise the Court’s inherent power.  I drew attention to authorities relied on by the Secretary (who is the defendant to the originating motion), the effect of which is that where a child’s welfare is being dealt with by a specialist court, under a legislative scheme explicitly directed at child welfare, the Supreme Court would be very slow to step in and exercise its own jurisdiction: see Re Anna, Bruno, Courtney and Deepak [2001] NSWSC 79, [20]; RC v Director-General, Department of Family and Community Services [2014] NSWCA 38, [65].
[41] I remain of that view.  The effect of my conclusion is that the appeal will be dismissed and the Children’s Court’s orders will stand.  In the circumstances, it seems inconceivable that this Court would even entertain a submission that it should somehow override the Children’s Court decision and make a different decision with respect to [the child’s] care.  There having been no argument on that separate application, however, I will simply adjourn the further hearing of the application to 31 January 2020.  I will further order that, unless steps are taken to progress that application before that date, it will stand dismissed on that date without the need for further appearance.” [emphasis added]

In JT v Secretary to DHHS [2019] VSC 783 JT, the mother of a nearly 7 year old child AB, brought an application in the parens patriae jurisdiction of the Supreme Court seeking the immediate return of her child to her care.  Shortly beforehand a bail justice had made an IAO placing the child in the care of the maternal grandmother and her husband and the following day the Children’s Court made a similar IAO in the absence of the mother.  Ultimately Croucher J dismissed the mother’s application, holding:
[57] “At least in the first instance, the Children’s Court is the appropriate court to hear and determine the matters in issue, including what is in the best interests of the child AB: see s.10 of the CYFA.  It is a specialist court with unique experience and expertise in dealing with matters of this type.  But the Children’s Court has not yet fully heard the evidence and arguments that might be presented on a contested hearing.
[58] If, after such a hearing, JT were aggrieved by the decision, them, pursuant to s.271 of the CYFA, she could appeal to this Court against the making of an IAO.
[59] In addition, pursuant to s.270, JT could return to the Children’s Court and apply for a new IAO, on the basis that she was not legally represented at the hearing of the original application (as she has already sought to do) or on the basis of new facts and circumstances, such as the evidence of her father.
[60] In Georgia and Luke (No 2) [2008] NSWSC 1387, Palmer J, sitting in the Supreme Court of New South Wales, referred at [6] to:
a well-established line of authority in this Court, enunciated in Re Victoria [2002] NSWSC 647; (2002) 29 Family LR 157, that this Court will not, save in extraordinary circumstances, exercise its parens patriae jurisdiction in respect of the care and custody of children where there are currently proceedings relating to those children in the Children’s Court, or where avenues of appeal from Children’s Court proceedings are still open.
[61] There is no reason to doubt the applicability of the same principle in this State.
[62] In those circumstances, and given the evidence before me, I am not satisfied that the circumstances are relevantly exceptional or extraordinary such as to warrant the exercise of this Court’s parens patriae jurisdiction, whether with a view possibly to ordering the return of the child to his mother or to granting any of the other forms of relief sought in the originating motion.”

[bookmark: _Hlk158105529][bookmark: _Hlk158113167]The subject of the case of Re WD (No 3) [2024] VSC 14 was a 12 year old child charged with murder on 16/11/2023. After first coming to the attention of DFFH in 2011, WD has been in the Secretary’s care for a significant period, initially on interim accommodation orders, then on a custody to Secretary made in October 2012 and more recently on a care by Secretary order made in 2019 and since extended.  The difficulties that WD has faced over the course of her short life have involved significant trauma, abuse and disruption.  She has been described as an “exceptionally vulnerable young person” with “extremely complex protection and care needs” and has been diagnosed with several mental health and cognitive functioning disorders. It is common ground that WD’s intellectual capacity has been estimated as equivalent to that of a 6-year-old with respect to both her maturity and her level of comprehension.
WD was granted bail by Elliott J on 17/11/2023 on an undertaking by the Secretary pursuant to s.16B Bail Act 1977 for and on WD’s behalf and on certain conditions, including that WD reside at a Secure Location: see his Honour’s judgment in Re WD (No 1) [2023] VSC 780.  A bail monitoring hearing was held on 06/12/2023.  It resulted in the extension of WD’s bail on a further undertaking by the Secretary and on largely similar conditions.
Elliott J subsequently heard two further applications–
· an application by the DPP filed on 14/12/2023 for revocation of bail which was supported by the Secretary of DFFH; and
· an originating motion filed by the Secretary on 19/12/2003 seeking two specified orders in the parens patriae jurisdiction of the Supreme Court if the DPP’s revocation application was unsuccessful.
Given the similar issues and considerations raised by both applications, it was agreed at the commencement of the hearing on 19/12/2023 that both applications would be determined concurrently and that evidence in each proceeding would be evidence in the other.
On 19/12/2023 Elliott J dismissed the revocation application (for reasons detailed in section 9.5.8) and made seven orders in the parens patriae jurisdiction, including the following:
1. Until 4.00pm on 19/02/2024, or until further order, the Secretary is authorised to place WD in a secure welfare service, notwithstanding that s.173(2)(b) of the Children, Youth and Families Act 2005 (Vic) authorises the Secretary to place WD in a secure welfare service for a period not exceeding 42 days.
1. At the request of the Secretary or a person duly authorised by the Secretary, all members of Victoria Police are authorised to transport and detain WD if she is removed from a secure welfare service to obtain necessary health services, urgent forensic mental assessment or treatment, or other services the Secretary considers necessary.
1. During the time of removal from a secure welfare service, WD is to be subject to the custody of a Victoria Police officer or officers and the ongoing care of the Secretary until WD is returned to a secure welfare service.
1. For the purposes of the conduct specified in paragraphs 2 and 3 of these orders, all members of Victoria Police are authorised to use reasonable force to the extent necessary.
7. The Secretary’s application for orders in the parens patriae jurisdiction of this court filed on 19/12/2023 is adjourned to 10.00am on 19/02/2024.”
In formal reasons delivered on 01/02/2024 Elliott J explained the legal basis of the above parens patriae orders at [69]‑[73] as follows:
[69] “The parens patriae jurisdiction of this court derives from the royal prerogative, and was historically exercised by the Court of Chancery: Secretary, Department of Health and Community Services v JWB and SMB (Marion’s Case) [1992] HCA 15; (1992) 175 CLR 218, 258.2 (Mason CJ, Dawson, Toohey and Gaudron JJ), 279.9-280.1 (Brennan J, dissenting).  It is directed towards the protection of children and others who are not legally competent to look after themselves {Re Beth [2013] SC 189; (2013) 42 VR 124, 147-148 [115] (Osborn JA)}, and to this end, empowers the court to make orders relating to the supervision of parents and other guardians and the protection of the welfare of children: Secretary, Department of Health and Community Services v JWB and SMB (Marion’s Case) [1992] HCA 15; (1992) 175 CLR 218, 280.4 (Brennan J, dissenting), citing Johnson v Director-General of Social Welfare (Vic) [1976] HCA 19; (1976) 135 CLR 92.  In making any such orders, the court’s primary concern should be the welfare of the child involved: Re Frances and Benny [2005] NSWSC 1207, [17] (Young CJ in Eq).  It has been said that there are, in theory, no limitations on the breadth and scope of the parens patriae jurisdiction {Secretary, Department of Health and Community Services v JWB and SMB (Marion’s Case) [1992] HCA 15; (1992) 175 CLR 218, 258.2 (Mason CJ, Dawson, Toohey and Gaudron JJ); Re Emma [2023] NSWSC 1088, [16] (Robb J); Re a Patient Fay [2016] NSWSC 624, [23] (Sackar J); Director General of the Department of Community Services (NSW) v Y [1999] NSWSC 644, [99] (Austin J)} and it will support the making of ‘a great variety of orders and orders of great width’ {AMS v AIF (1999) 199 CLR 160, 189 [86] (Gaudron J)}. However, the jurisdiction should only be exercised in exceptional cases {Re a Patient Fay [2016] NSWSC 624, [23]; Re Thomas [2009] NSWSC 217; (2009) 41 Fam LR 220, 232 [35] (Brereton J); Re Frances and Benny [2005] NSWSC 1207, [18]; Re Victoria [2002] NSWSC 647; (2002) 29 Fam LR 157, 164 [40] (Palmer J)}, and with considerable care {Re a Patient Fay [2016] NSWSC 624, [23]; Re Thomas [2009] NSWSC 217; (2009) 41 Fam LR 220, 232 [35]; Director General of the Department of Community Services (NSW) v Y [1999] NSWSC 644, [103]; Secretary, Department of Health and Community Services v JWB and SMB (Marion’s Case) [1992] HCA 15; (1992) 175 CLR 218, 280.5 (Brennan J, dissenting)}.
[70] In Re Beth [2013] VSC 189; (2013) 42 VR 124 at [127] Osborn JA made the following general observations as to the nature and scope of the jurisdiction:
... the parens patriae jurisdiction:
(a) is very broad;
(b) is essentially a protective one;
(c) is governed in its exercise by the consideration of the best interests of the child;
(d) must be exercised with caution; and
(e) is not excluded by the provisions of the [Children, Youth and Families Act] or the Disability Act [2006 (Vic)].
[bookmark: _Ref156319232][bookmark: fnB62][71] The circumstances of Re Beth were not dissimilar to those of the present case, in that it involved an application for orders in the court’s parens patriae jurisdiction in relation to a 17-year-old girl in the guardianship and care of the Secretary to the Department of Human Services. Relevantly, an order sought was to the effect that the Secretary to the Department of Human Services was authorised to place the child in a secure welfare service for an indefinite or extended period, notwithstanding the 42-day time limitation set out in section 173(2)(b) of the Children, Youth and Families Act.  After surveying the authorities, Osborn JA held at [124]-[126] that the parens patriae jurisdiction was sufficiently broad to empower the court to make such an order. {See also Re Emma [2023] NSWSC 1088, [4] (Robb J); Re Thomas [2009] NSWSC 217; (2009) 41 Fam LR 220, 229 [28] (Brereton J).}  However, in so finding, Osborn JA emphasised at [126] – citing Re Thomas [2009] NSWSC 217; (2009) 41 Fam LR 220, 232 [35] – that:
... the very fact that the orders sought do not fall within the legislative scheme which ordinarily governs the secure detention of children, points strongly to the need first to recognise the gravity of the deprivation of liberty which is in issue and the corresponding necessity for its full and adequate justification and secondly to exercise great caution in making the order sought.
After weighing the whole of the evidence, Osborn JA concluded at [203] that extended placement in a secure welfare service was in the child’s best interests, and made the orders sought substantially on the conditions proposed by the Secretary to the Department of Human Services.
[bookmark: _Ref155620847][72] More recently, the power of the court to make orders in its parens patriae jurisdiction directed towards members of the police force was addressed in Re Emma [2023] NSWSC 1088. This case involved an application by the Secretary to the Department of Communities and Justice and the Minister for Families and Communities of New South Wales for orders in respect of a 16-year-old girl in the care of the Minister. The plaintiffs sought an order for the child’s detainment in a secure welfare facility for an undefined period, as well as an order that ‘authorised and directed’ all members of the New South Wales police force to ‘locate and recover’ the child, using reasonable force if necessary, and deliver her to the secure welfare premises in the event she absconded {see [17]}.
[bookmark: _Ref157428468][73] An issue arose on the application with respect to the latter of these orders, namely whether the parens patriae jurisdiction was sufficiently extensive to enable the court to make a ‘recovery order’ of this nature directly or whether it would be necessary for a separate proceeding to be commenced by application to a local court for orders of this kind {see [33]‑[34]}. After an extensive review of relevant authorities at [36]-[69], Robb J concluded at [80] & [84] that:
[bookmark: fnB71]If, as is the case, the parens patriae jurisdiction empowers this Court to make orders in favour of the plaintiffs that have the extensive consequences of the secure accommodation orders {that is, an order authorising the Secretary to the Department of Communities and Justice to detain the child in a secure welfare facility for an undefined period},  there seems to be no logical reason why the Court should lack power to extend and modify the orders to authorise the officers of the [New South Wales] Police Force to search for, find and deliver [the child] to the Secretary or the Secretary’s delegate.
...
It is for these reasons that I consider that the Court has power in the exercise of its parens patriae jurisdiction to make recovery orders directed at officers of the [New South Wales] Police Force, without invoking the artifice of requiring the plaintiffs first to commence proceedings in a local court so that those proceedings may then be removed to this Court for the purpose of the determination of those proceedings.
However, his Honour emphasised at [79] that the order was ‘administrative’ in nature and would not operate personally against, or impose personal obligations on, any or all police officers. It was suggested at [82] that, in this way, the order may be more appropriately conceived of as an authorisation in favour of members of the police force which served to establish that any officers who provided recovery services in relation to the child in question were acting with the authority of the court, even if the child was not acting in a manner that would ordinarily justify her detainment or the deprivation of her liberty at the time she was recovered.”
Subsequently in Secretary Department of Families, Fairness and Housing v WD [2025] VSC 537 Elliott J dismissed an application by DFFH for further hearings to be conducted in closed court.

In Re CD [2024] VSC 456 Richards J – sitting in the parens patriae jurisdiction of the Supreme Court – dismissed as unnecessary an application by the Royal Children’s Hospital for Court orders supporting the provision of puberty suppression treatment to a 12 year old child CD diagnosed with gender dysphoria.  CD did not yet have the capacity to consent to medical treatment.  Her mother AB had consented to the treatment and both AB & CD wanted the Hospital to commence the treatment as soon as possible, consistent with the advice of CD’s paediatrician and her psychologist.  CD’s biological father, who has had no involvement in her life since she was a baby, was not available to give consent to the treatment.  The question at the heart of the Hospital’s application was whether AB’s consent to stage 1 treatment for her daughter was proper consent in circumstances where CD’s father was absent and his views were not known.  At [41]-[42] Richards J held that it was:
[41] “There are two decisions of the Family Court of Western Australia and one decision of the Family Court – Re G4 [2021] FCWA 102; Re G9 [2022] FCWA 65; Re Kelly [2022] FedCFamC1F 380 – in which the obiter statement at [35](d) of Re Imogen (No 6) (2020) 61 Fam LR 344 has been applied as if it had legislative effect.  None of those decisions is binding on a judge of the Supreme Court of Victoria.  I do not consider that they correctly state the law in relation to consent to stage 1 treatment for gender dysphoria.  In particular, I do not agree that it is necessary to seek court approval for that treatment only because the affirmative consent of an absent parent has not been obtained.
[42] I have reached that view as a result of three decisions of the Full Court of the Family Court that do bind me: B and B (1997) 21 Fam LR 676, Re Jamie (2013) 278 FLR 155 and Re Kelvin (2017) 327 FLR 15.  In combination, those decisions require the conclusion that AB has power to consent to stage 1 treatment for CD, independently from CD’s absent father.  In other words, AB’s consent is sufficient.”
At [26] Richards J had said:
“While the parens patriae jurisdiction is broad, it must be exercised with restraint and with proper respect for the views of anyone else who is exercising parental responsibility for the child.  In Director-General, Department of Community Services; Re Jules (2008) 40 Fam LR 122 Brereton J of the New South Wales Supreme Court said at [15]:
‘The parens patriae jurisdiction is, of its nature, one that involves the court assuming parental responsibility in part or in whole in respect of a child, where those otherwise entrusted with that responsibility are found by the court not to be exercising it — or not to be able to exercise it — in the best interests of the child. The court respects the autonomy of the parents and will interfere only to the minimum extent necessary, respecting the wishes of the child and the wishes of the parents.’”
Accordingly, Richards J declined to exercise the Court’s parens patriae jurisdiction to make a declaration that AB had validly consented to stage 1 treatment for CD, saying at [46]:
“There is no need for the Court to assume parental responsibility, because AB is already exercising it with love and care, and in CD’s best interests.  I consider that in this case, in this family, AB’s consent to stage 1 treatment for CD is enough.”

In Secretary DFFH v Hage (a pseudonym) [2024] VSC 764 the respondent, Beverley Hage, was 15 years old and 32 weeks pregnant.  The applicant Secretary is in the position of parent and guardian to Beverley under a care by Secretary order made pursuant to s.289 of the CYFA. Claiming that Beverley has an intellectual disability and is not competent to make decisions about her own medical treatment, the Secretary sought orders under the Supreme Court’s parens patriae jurisdiction authorising the restraint of Beverley so that she can receive medical care that is in her best interests, in particular blood tests for various conditions. This requires the taking of blood but Beverley has a strong aversion to needles. 
In the course of his judgment Gray J discussed:
· at [19]-[21] the issue of consent to medical treatment, inter alia citing dicta of the High Court in Marion’s Case approving Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112;
· at [22] the power of the Secretary under ss.289 & 597 CYFA to make decisions on Beverley’s behalf about her medical treatment;
· at [23]-[31] the impact of the Medical Treatment Planning and Decisions Act 2016 on the power of the Secretary to authorise restraint for the purpose of the medical treatments recommended by Beverley’s obstetric treating doctors; and
· at [32]-[37] the nature of the parens patriae jurisdiction, adopting the dicta of Macaulay J in Mercy Hospitals Victoria Ltd v D1 & D2 [2018] VSC 519 at [45].
After summarising the evidence then before him, Gray J declined at that stage to grant any order authorising restraint of Beverley, holding at [66]-[67] & [71]:
[66] “Given the strength of Beverley’s aversion to needles, I was concerned that restraining Beverley to take blood from her may harm her psychologically. I was especially concerned that the application of restraints on Beverley through a court process conducted without notice to her could harm her. At the very least, she should have an opportunity to be heard before any restraint is ordered, given that the blood tests are not needed to preserve her from an imminent risk to her life or health.
[67] On the basis of evidence adduced at the hearing last Friday:
3. I was satisfied that it is in Beverley’s best interests to give blood samples enabling the blood tests recommended by her obstetric treating doctors to occur.
3. However, the evidence placed before me did not demonstrate that the blood tests were sufficiently urgent to justify restraining Beverley and taking a blood sample against her will.
3. For that reason, the evidence did not rise to the level necessary for me to immediately order any form of restraint in the exercise of the Court’s parens patriae jurisdiction.
...
[71] At the end of the hearing on Friday, I referred to the consultation with Beverley Mr Myles was intending to arrange in the near future. I indicated that I expected Mr Myles to convey to Beverley my view that the blood tests are in her best interests. I said that, as time progresses, the argument for some form of restraint to facilitate the blood tests in Beverley’s best interests will become more persuasive. I said that the best outcome would be that Beverley might see her way clear to agreeing some form of sedation or other restraint, in a manner and place of her choosing, to allow her blood to be taken.”

Subsequently, in Secretary DFFH v Hage (a pseudonym) [2025] VSC 18 the Department applied to the Supreme Court in its parens patriae jurisdiction for declarations and orders authorising the Secretary–
(i) to place the respondent 15 year old child in a secure welfare service in circumstances where the Secretary has previously placed her in a secure welfare service for two periods of 21 days and the statutory powers under the CYFA for continued placement in secure welfare were exhausted; and
(ii) to determine whether to use restraint to facilitate medical treatment and a caesarean section birth.
In relation to issue (i) Harris J held at [50]:
“The decisions of Osborn JA in Re Beth (2013) 42 VR 124 and of Elliot J in WD [2024] VSC 14 establish that the Court has the inherent power, in its parens patriae jurisdiction, to order that a child be placed in secure accommodation or a secure welfare facility in exceptional circumstances. Determination of the circumstances in which such an order will be justified is guided by the requirement in s 173(2)(b) of the CYF Act which, although not applicable to the exercise of the parens patriae powers, demonstrates parliament’s assessment that such confinement is only justified if there is a ‘substantial and immediate risk of harm to the child’. It is also guided by the matters identified in s 174(1) of the CYF Act, including that the first and paramount consideration is the best interests of the child, and that the child’s lack of adequate accommodation is not by itself a sufficient reason for placing the child in a secure welfare service. The Court should also consider the terms of the order closely to ensure that it does not go beyond authorising the least restrictive means reasonably available to achieve the purpose that the secure accommodation placement seeks to achieve.”
At [68]-[77] her Honour detailed the serious nature of the risks to Beverley if she did not go into secure accommodation or other more suitable accommodation until after she gave birth and held that it had been her view that Beverley remain in secure accommodation while she was pregnant. However, it was unnecessary to consider the issue further since other accommodation had been identified in the course of the proceeding. It is interesting to note that Harris J had attended a view at the secure welfare service and had met Beverley there and had a brief discussion with her. At [62] her Honour said of secure welfare:
“The staff of the facility appeared caring and engaged, but the facility was, to use a description used by counsel for Beverley, a ‘prison like environment’ involving ‘confinement similar to a custodial penal environment’.”
In relation to issue (ii) Harris J stated at [112]: “The starting point for considerations relating to authorisation of medical treatment or any related restraint is that all persons with decision making capacity have the right to decide for themselves whether they will undergo medical treatment.” Her Honour then discussed–
· at [113]-[120] the principles applicable in a case like Beverley’s where a child was not Gillick-competent, including quotations from the judgment of Gray J in Re Hage (No 1) [2024] VSC 764 at [19]-[21] & [30]-[31]; and
· at [121]-[134] the principles applicable to medical procedures which are beyond the scope of parental consent.
Ultimately her Honour made a very detailed order (reproduced at [148]) which she described in general terms at [147] as follows:
“I considered that it was appropriate to authorise use of restraint to facilitate medical practitioners in caring for Beverley if necessary during her labour, including, if ultimately medically necessary, by administration of a general anaesthetic to facilitate a caesarean. That authorisation, to ensure that the restraints imposed involved the most limited infringement of her autonomy, would require the medical practitioners to permit her to attempt a vaginal delivery if she still wished to do so; to have that vaginal delivery facilitated by epidural if she wished, and to have a caesarean under regional anaesthetic rather than general if those steps were consistent with her safety and er immediate and long term physical and psychological health. I considered that to limit the authorisation of restraint to a situation where medical practitioners should first attempt to permit Beverley to deliver her baby as she wished if it was safe to do so was in Beverley’s best interests.”
At [160] Harris J noted the outcome, including positive comments about both Beverley and her mother who was present during and after birth at Beverley’s request. In particular her Honour said:
“[I]n addition to Beverley recovering well after having commenced labour without induction and having had a vaginal delivery, and her baby being well, the medical team ad not been required to apply restraints to Beverley without her consent, and her consent had been sought and given for necessary interventions for pain or to monitor the baby, and the surgery to repair tears.”
At [162] Harris J concluded:
“The evidence provided as to Beverley’s birth of her daughter, and the evidence in the proceeding generally of the developing views of the treating medical staff over time as to what treatments were required for Beverley indicate the value of continuous engagement to assess what interventions or treatments may be necessary for a child. It also demonstrated the importance of, where possible, providing explanations and opportunities to enable the child to understand the rationale for proposed medical treatments, and also to develop and express views to the extent possible about treatments and the viability of potential alternative medical responses which may be more consistent with the child’s wishes. It appears to me that Beverley’s initial distress which prompted assessments by medical practitioners that she would be too psychologically traumatised, and too dysregulated, to undergo a natural labour and the medical interventions that may involve, was alleviated over time as the reality of child birth and her medical options for child birth were explained to her. Beverley’s view as to her own capacity to have a natural birth and manage the pain involved with medical assistance was reinforced by careful and patient explanations from medical staff, and her belief in her own ability was ultimately vindicated by her strength in managing the challenging process of childbirth.”

[bookmark: _5.33.2_The_writ]5.33.2	The writ of ‘habeas corpus’
This writ is a common law procedure by which a person can report an unlawful detention to a court and request that the court order that the custodian of the detainee bring the detainee to court to determine whether the detention is unlawful.  It is more usually associated with unlawful imprisonment and has rarely been used – never successfully used so far as the writer is aware – in the Family Division of the Children’s Court.

In RP & Anor v Foreman & Ors [2020] VSC 522 the applicant mother and father brought an application to the Supreme Court for a writ of habeas corpus against DFFH seeking to remedy an allegedly unlawful detention of their 7 year old daughter who was the subject of a family reunification order [‘FRO’] made by the Children’s Court.  In dismissing the plaintiffs’ application Incerti J said at [38]-[43]:
[38] “The clear jurisdiction that the Children’s Court has to determine that a child is in need of protection and consequently make protection orders, and the FRO expressly conferring parental responsibility and sole care of the child on the Secretary, and the clear reasons of Magistrate Smith explaining why the FRO was made, all lead me to the unavoidable and obvious conclusion that the FRO was validly made, according to the requirements of the [CYFA], and is therefore not a nullity or beyond power.  As stated succinctly in the cases of Re Officer in Charge of Cells, ACT Supreme Court; Ex parte Eastman (1994) 123 ALR 478 and PR v Department of Human Services [2007] VSC 338, this case is one where I find that ‘[t]here is nothing at all in the material before me which provides an arguable basis for a finding that the order made by [the magistrate] was vitiated by absence or excess of jurisdiction or is otherwise void.’
[39] In these circumstances, for this court to issue a writ of habeas corpus would not only be clearly inconsistent with a valid order of the Children’s Court {see Dudley v A Judge of the County Court of Victoria [2020] VSCA 179 [44]}, it would, as submitted by counsel for the Department, undermine the operation of the Act which has been expressly crafted with the best interests of the child as a paramount consideration {see s.10 CYFA}.
[40] Second, it is well established that relief by way of prerogative writ should not issue where there exists an alternative and more appropriate remedy, such as a right of appeal in the relevant statute {see Dudley at [41]-[45]}.  In PR, Osborne J relevantly held at [15] that:
habeas corpus should not go when the ultimate question in issue is the best interests of the child, and there exists a statutory right to re-agitate this question before a special jurisdiction charged by Parliament with judging this very issue.’
[41] There are statutory rights available to the Plaintiffs under the Act to appeal, including under s.304…s.328(1)(a)…and s.329(1).
[42] In addition to these appeal processes available to the Plaintiffs, there are review mechanisms available to the Plaintiffs for the status of the FRO to be determined.  For instance s.331…and s.333…”
[43] Therefore, even if the grounds for a writ of habeas corpus were proven, the Plaintiffs’ choice not to invoke their rights of appeal or review under the Act, or to seek judicial review pursuant to Order 56 of the Rules, where such remedies were (and still are) available, would be grounds for this Court to decline to exercise its discretion to issue the writ of habeas corpus.”

The plaintiffs duly appealed to the Court of Appeal.  In the meantime the Children’s Court had granted the Department’s application for the child to be placed on a care by Secretary order [‘CBSO’] which had been pending at the time of the judgment of Incerti J.  In dismissing the appeal, Beach, Niall & Kennedy JJA said in RP & VS v Maryanne Foreman & Ors [2021] VSCA 115 at [29] & [33]-[34]:
[29] “Unfortunately for the appellants, the judge was right, for the reasons she gave, to refuse the appellants’ application for habeas corpus.  The child is, and has at all relevant times since 3 June 2019 been lawfully in the care of the Secretary and residing with her maternal grandmother.  She is not detained or in custody and therefore a writ of habeas corpus is not available.  In any event, the care arrangements are lawful pursuant to orders of the Children’s Court.  That conclusion also precludes the appellants from obtaining habeas corpus in respect of the child in these proceedings: see generally, Dudley v A Judge of the County Court of Victoria [2020] VSC 179, [39]-[45]…
[33] As we have already observed, the FRO which the appellants sought to attack in their written case in this Court has been set aside.  After the conclusion of the hearing before the judge, the Department’s application for a CBSO was heard.  The CBSO was…made 11 days after her Honour delivered judgment.  In the absence of any material to the contrary, one might infer that the CBSO was made because, postdating the evidence relied upon for the habeas corpus application, there was evidence that, at the time of the making of the CBSO, the child was a child in need of protection.  This is because the relevant basis provided in s.274 of the Act for the making of a CBSO in this case is that the child is in need of protection.
[34] In such circumstances, there is simply no basis upon which this Court could, on the material filed in the appeal, set aside the CBSO.  The CBSO can only have been made on 31 August 2020 because the Children’s Court concluded that, at that time, the child was a child in need of protection.  The existence of the CBSO, made after the conclusion of the proceeding in the Trial Division, provides a further barrier to the making of any order in this Court which would result in the child being immediately returned to the appellants.  The granting of habeas corpus would be directly inconsistent with, and contrary to, the terms of a currently enforceable CBSO {Dudley at [44]}.”

THE REST OF THIS PAGE IS BLANK

[bookmark: _5.34_‘Watch_List’]

5.34	‘Watch List’ order/request to prevent child being removed from Australia

In the context of a protection application filed by the Department seeking to prevent a 13 year old girl being removed by a parent from Australia to Pakistan for the purpose of entering into an arranged marriage, the writer provided the opinion detailed in the following paragraphs 5.34.1 to 5.34.3.

5.34.1 [bookmark: B5341]Power of a court exercising federal jurisdiction under the Family Law Act 1975 (Cth)
In proceedings under the Family Law Act 1975 (Cth) a court exercising federal jurisdiction is empowered by s.68B to grant injunctive relief:
(1) “The court may make such order or grant such injunction as it considers appropriate for the welfare of the child including:
(a) an injunction for the personal protection of a child…”
(2) The court “may grant an injunction…in any case in which it appears to the court to be just or convenient to do so.”

A ‘Watch List’ injunction pursuant to s.68B operates to restrain a parent or guardian from removing the child from the Commonwealth of Australia.  The order also generally requests the Australian Federal Police to give effect to the injunction by placing the child’s name on the ‘Watch List’ until further order.

However, the writer doubts that the Children’s Court can be described for this purpose as “a court exercising federal jurisdiction”.

5.34.2 [bookmark: B5342]CCV has no power under Magistrates’ Court Act 1989 or Supreme Court Act 1986
Section 100(1)(b) of the Magistrates’ Court Act 1989 (Vic) provides that the Magistrates’ Court [MCV] has jurisdiction “to hear and determine any claim for equitable relief if the value of the relief sought is within the jurisdictional limit”.  Section 528(1) of the CYFA provides that the CCV “has and may exercise in relation to all matters over which it has jurisdiction all the powers and authorities that the MCV has in relation to the matters over which it has jurisdiction”.  However, s.100(1)(b) of the MCA is in Part 5, headed “Civil Proceedings”.  But s.528(2)(a) of the CYFA specifically excludes Part 5 from application in the CCV unless the contrary intention appears in the CYFA or any other Act.  The writer considers it is tolerably clear that s.100(1)(b) cannot be applied in the CCV by the general power conferred by s.528(1).  Moreover, in s.100(1)(b) the concluding words “if the value of the relief sought is within the jurisdictional limit” suggest that it has no relevance to proceedings at all in the CCV where it is impossible to place any value on the relief sought.

Section 31(a) of the Supreme Court Act 1986 (Vic) provides that “Every inferior court which has jurisdiction in equity or at law and in equity has as regards all causes of action within in its jurisdiction, power to grant in any proceedings before that court such relief, redress or remedy or combination of remedies, either absolute or conditional, as the [Supreme] Court has power to grant in the like case…” The powers of the SCV to grant equitable relief derive from s.37 of the SCA.  However, the writer doubts that the CCV is a “court which has jurisdiction in equity or at law and in equity” within the meaning of s.31 of the SCA.  In his opinion the CCV has no equitable jurisdiction at all.  Its jurisdiction is primarily conferred by statute – and to a lesser extent by common law – but it does extend to include such powers or authorities as are necessary to give effect to orders made under its conferred jurisdiction.  Moreover, some of the wording of s.37 of the SCA is not easy to reconcile with the subject matter with which the CCV deals.

Accordingly, the writer doubts that the CCV has any power derived from the Magistrates’ Court Act 1989 or the Supreme Court Act 1986 to make a Watch List request to prevent a child being removed from Australia.

5.34.3 [bookmark: B5343]Power of CCV under the CYFA to make a Watch List order/request
Section 8(1) of the CYFA requires the CCV to have regard to ‘best interests’ principles in making any decision or taking any action under the CYFA.  The primary such principle is in s.10.  Accordingly, the writer is of the view that the CCV does have power conferred by the CYFA to make a ‘Watch List’ order/request if it is in the best interests of the child to do so and if:
(i) the case is adjourned and the child is placed on an interim accommodation order [‘IAO’];
(ii) the case is adjourned without an IAO;
(iii) the child is placed on a family preservation order [‘FPO’] or a family reunification order [FRO] or a permanent care order [PCO].

Option (i): Section 263(7) of the CYFA empowers the CCV to “include any conditions that the Court or bail justice considers should be included [on an IAO] in the best interests of the child”.  See e.g. ZD v DHHS [2017] VSC 806 where Osborn J dismissed an appeal against the decision of a magistrate of the CCV to include on IAOs a condition allowing for three children aged 5, 3 & 2 placed in foster care to be immunised against measles, such immunisation being a condition precedent to the two younger children being able to attend child care.  In that case Osborn J held at [11]:
“In summary:
(a) the plain meaning of the relevant provision is that the Court is given a wide discretion governed by the overriding principle of the best interests of the child;
(b) that principle reflects the paramount consideration under the Act: see s.10(1);
(c) limitations imposed by the Act upon the Secretary’s administrative powers [see e.g. s.175A(2)] cannot found an implication concerning the powers of the CCV;
(d) the interim nature of the order does not prevent the imposition of a condition of the type in issue;
(e) such condition related directly to the circumstances of the accommodation of the children;
(f) the condition is valid;
(g) the action proposed pursuant to the condition is authorised in any event by other conditions of the IAO;
(h) where the intention of the provision is clear there is no scope for the Charter of Human Rights and Responsibilities Act 2006 to affect its construction, but in any event, properly understood, the provisions of the Charter support the above conclusions.”

Option (ii): Section 530(1) of the CYFA empowers the CCV to adjourn the hearing of a proceeding “for such purposes and on such terms as to costs or otherwise as it considers necessary or just in the circumstances”.  And the over-riding principle in determining what terms are necessary or just is the ‘best interests’ principle of ss.8(1) & 10.

Option (iii): Section 281(1) of the CYFA empowers the CCV to include conditions on a FPO to be observed by the child or the parent(s) provided that the pre-conditions in s.281(1A) are satisfied, namely that the CCV considers that any such condition-
(a) is in the best interests of the child; and
(b) is reasonably capable of being carried out by each person who will be subject to the condition; and
(c) promote the continuing care of the child by a parent of the child.
Sections 287(1)(d) & 321(1) of the CYFA provide in broadly similar terms for the inclusion of conditions on a FRO and a PCO respectively.

It is almost axiomatic that to prohibit a 13 year old girl being removed from Australia to Pakistan for the purpose of entering into an arranged marriage would necessarily be in the best interests of the child.  To give effect to this prohibition the writer believes that whichever of options (i), (ii) or (iii) is applicable the CCV has power to impose a condition that the mother and father must not remove the child – or cause the child to be removed –from the Commonwealth of Australia.

The writer also believes that the CCV has implied jurisdiction to make a Watch List request to the appropriate authority to place the child on the Watch List to ensure that the condition described in the above paragraph – a condition which the CCV considers necessary in the child’s best interests – is complied with and hence to give effect to the said condition.

However, because the power to make such a request is essentially a subsidiary power, the writer has some doubt that the CCV has jurisdiction to make a request to the appropriate authority to place a child on a Watch List-
· for an indefinite period; or
· for a period which extends beyond that of any associated Court order; or
· in the absence of an associated Court order; or
· if the child is subject to an order on which the CCV has no power to impose conditions, namely a care by Secretary order or a long-term care order.

5.34.4 [bookmark: B5344]Example of a Watch List order/request
The writer had made a Watch List order/request in only one CCV case, that of a young child X who was just over 2 years old.  This was after a contested case in July 2014.  In September 2013 a senior protective worker had applied exparte to the Federal Circuit Court of Australia for an Airport Watch List order in relation to X.  The mother and the best interests lawyer for X were aware of and supported the application.  Judge Connolly had granted the application and made orders including:
1. The Respondents [father and stepmother] and their servants and agents be and are restrained from removing or attempting to remove or causing or permitting the removal of X from the Commonwealth of Australia.
2. X is and is hereby restrained from leaving the Commonwealth of Australia.
3. It is requested that the Australian Federal Police give effect to the preceding order by placing the name of the said child on the Airport Watch List in force at all points of arrival and departure in the Commonwealth of Australia and maintain the child’s name on the Watch List for a period of two years.

In July 2014 the writer placed X on a family reunification order which included the following conditions:
9. X must not be taken outside the State of Victoria without the written permission of DOHS.
10. Father must consent to the Department of Immigration and Border Protection (Cth) [DIBP] providing information to DOHS in relation to his deportation from Australia or of any other change in his status with DIBP.
11. Stepmother must inform DOHS immediately if she becomes aware that father is to be deported from Australia or of any other change in his status with DIBP.
18. Father & step-mother are each restrained from removing X [D.O.B. **/**/2012] from the Commonwealth of Australia.

The writer also made the following subsidiary order:
“I direct the Principal Registrar of the Children’s Court of Victoria to request the Department of Immigration and Border Protection (Cth) that X be placed on the Airport Watch List until 28/01/2015 or until further order of this Court whichever is the earlier.”

A copy of the formal written request by the Principal Registrar [identifying details deleted] is below.

To whom it may concern,

Please accept this request for the following details to be added to the Australian Federal Police Airport Watch List:

Name and date of birth of the child:                                             Matter number: ****/2012

1. X _____________________________________________DOB: **/**/2012_______

Please find attached a copy of the court order dated **/**/2014. Persons named are restrained from removing the child named above from the Commonwealth of Australia.

The Court order contains the following condition:
Father & stepmother are each restrained from removing X [D.O.B. **/**/2012] from the Commonwealth of Australia.

This request is that X be placed on the Airport Watch List until 28/01/2015 or until further order of this Court whichever is the earlier.

Principal Registrar						Signature

___________________________			      _________________
[bookmark: _5.35_Protocol_between][bookmark: B535]
[bookmark: _5.35_Protocol_between_1]5.35	Protocol between DFFH and Federal Circuit Court

There is sometimes an overlap between a child protection proceeding in the Children’s Court of Victoria under the Children, Youth and Families Act 2005 (Vic) and a family law proceeding in the Federal Circuit Court under the Family Law Act 1975 (Cth).

In May 2011 a protocol was entered into between the Department of Human Services Child Protection service (a predecessor of DFFH) and the Family Court of Australia and the Federal Magistrates’ Court (the predecessors of the Federal Circuit Court) in order to assist cooperation, clarify procedures and improve decision making in cases that may occur in either or both the Commonwealth and State jurisdictions.

In paragraph 1.3 it is said that this “protocol articulates the statutory and non-statutory responsibilities of the Department of Human Services, the Family Court of Australia and Federal Magistrates Court to each other. While the Department of Human Services has mandatory responsibility for investigating allegations of child abuse or neglect, it requires the cooperation of the Family Court and Federal Magistrates Court in cases that also involve those courts.”

The protocol contains the following 15 sections plus 6 appendices.  It may be downloaded from https://www.cpmanual.vic.gov.au/advice-and-protocols/protocols/police-courts-legal-services/family-court-and-federal-circuit-court 

1. Introduction								 		  6
2. Department of Human Services, Child Protection program				  6
3. The role of Victoria Police in child protection				 		  8
4. The Family Division of the Children’s Court						  9
5. The Family Court of Australia and the Federal Magistrates Court			10
5.1 Jurisdiction
5.2 Limitations to jurisdiction
6. Application to the Family Court or Federal Magistrates Court				11
6.1 General
6.2 Where allegations of child abuse are present
6.3 The Magellan list in the Family Court
7. Notifications from the Family Court or Federal Magistrates Court			13
to the Department of Human Services
7.1 Notifications during court proceedings
7.2 Request for the Secretary to intervene
7.3 Notification by a party
7.4 Notification by court personnel or professionals
7.5 Types of abuse that must be notified by court personnel or professionals
7.6 Types of maltreatment that may be notified by court personnel or professionals
8. Procedures for referring cases of suspected child abuse and neglect			15
to the Department of Human Services
8.1 Request for the Secretary to intervene
8.2 Notification by a party
8.3 Notification by court personnel or professionals
8.4 Timelines following a request to intervene or notification
9. Action by the Department of Human Services upon receiving a request		17
or notification from the Family Court or Federal Magistrates Court
10. Information exchange									18
10.1 The principles that underlie the exchange of information between
	          DHHS, Family Court and Federal Magistrates Court
10.2 DHHS access to information from the Family Court and Federal Magistrates Court
10.3 Family Court and Federal Magistrates Court access to information from DHHS
10.4 Court order for documents and/or information from the department
11. Establishing the appropriate jurisdiction				 		21
12. Response to the Family Court and Federal Magistrates Court				22
	by the Department of Human Services upon receiving a report
13. Compliance with Family Court and Federal Magistrates Court orders			23
14. Inspection and photocopying of the Department of Human Services			24
 	case file material subpoenaed by the Family Court and Federal
 	Magistrates Court
14.1 Protecting the identity of reporters
14.2 Procedures to be followed to protect information
14.3 Timelines
15. Dispute resolution process								26

Of particular interest is section 11 of the protocol which, in conjunction with Appendix 1, details the basis on which the appropriate jurisdiction should be established where there is an overlap between State and Commonwealth jurisdictions.  Section 11 provides:
11.1 It is not in the interests of the child or the family that there be concurrent proceedings relating to that child in a court exercising family law jurisdiction and the Children’s Court.
11.2 When deciding in which court the matter should most appropriately proceed, the Department of Human Services should give consideration to the following:
(i) Whether there is evidence to support a finding in the Children’s Court that the child is in need of protection under one of the grounds in s.162(1) of the CYFA
(ii) Whether the protective concerns can be allieviated by a change in residence or other arrangements for the child
(iii) Whether there is an appropriate parent or carer prepared to lodge an application under the FLA in relation to residence or other arrangements for the child
(iv) Where there are family law proceedings pending, and whether the Secretary to the Department of Human Services should seek to appear as amicus curiae or intervene in those proceedings
(v) Which court is likely to provide the quickest and most effective solution to secure the welfare of the child
(vi) Which court has jurisdiction to make the orders that it is anticipated the parties to the proceeding will require.
11.3 In considering these matters, reference should be made to the memorandum of understanding signed in April 1995 by Justice Frederico of the Family Court of Australia, Nick Papas, then Chief Magistrate of the Magistrates Court and Robin Clark, then Assistant Director of Child, Adolescent and Family Welfare in the Department of Health and Community Services (now renamed Department of Human Services).

The memorandum of understanding dated April 1995 between the Family Court of Australia, the Children’s Court of Victoria and the Department of Human Services which is referred to in section 11.3 of the protocol is Appendix 1 to the protocol and provides as follows:

Background
1. A number of cases both in Victoria and interstate where families have been subjected to proceedings in the Family Court and intervention from a state welfare authority, have prompted concerns about the overlap of federal and state jurisdictions and the role of State Welfare authorities in such proceedings.
2. A recent case in which Human Services issued a Protection Application in the Children’s Court following the making of an order in the Family Court highlighted the difficulties that could occur where the Department was involved in Family Court proceedings.
3. As a result on 22 November 1994 Justice Frederico convened a meeting of Senior Representatives of the Family Court of Australia, the Children’s Court of Victoria and the Department of Human Services, formerly the Department of Health and Community Services (Human Services) to discuss these issues in detail and establish a Memorandum of Understanding.
Agreement
The central principles underpinning this agreement are:-
· A recognition of the specialised nature and separate jurisdictions of the Family Court and Children’s Court.
· A recognition that Human Services has statutory responsibilities which may involve, or result in the involvement of, both the Family Court and the Children’s Court.
· A recognition that multiple hearings, over prolonged periods of time in separate jurisdictions can be harmful to the child and should where possible be minimised.
· A recognition that parents have a right to have their disputes resolved expeditiously, efficiently and where possible within a single jurisdiction.
· A recognition that the Children’s Court should not be utilised as a de facto Court of appeal from the Family Court.
It is agreed that:
1. Human Services reserves the right to choose the jurisdiction in which protective concerns in relation to children are determined, guided by the principles enunciated above.
2. If Human Services forms the view that the Family Court is the appropriate jurisdiction to decide matters of a protective nature, it may choose not to become a party but to give evidence in support of one or another party, or the child’s separate representative, if appointed. This decision will be based on the level of concern, the preparedness of the other parties’ legal representative to call the Department’s evidence and recognition that the Department, as a witness, will be required to accept the orders of the Court without the avenue of appeal.
3. If Human Services has serious concerns and is not satisfied that its evidence will be fully presented or wishes to raise jurisdictional arguments, it may apply to be made a party to the proceedings.
4. Provided no new protective concerns emerge during the proceedings to suggest that the child is at further risk, Human Services will not apply to change the jurisdiction.
5. During the course of proceedings in the Family Court, if, as a result of new information, Human Services assessed that the child is at significant risk and that none of the parties will protect the child, proceedings will be initiated through the Children’s Court.
6. Where the Department decides to initiate proceedings through the Children’s Court, it will appear in person before the Family Court at the earliest opportunity to inform the Court of its intentions.
7. If, as a party to the proceedings, Human Services is dissatisfied with the outcome of the Family Court proceedings and considers the child to be at significant continuing risk, an appeal will be initiated through the Family Court.
8. Provided no new protective concerns arise following Family Court proceedings, Human Services will not commence further proceedings in the Children’s Court, regardless of judgement.
9. If following the conclusion of Family Court proceedings fresh concerns are raised about the safety and/or wellbeing of a child, Human Services will determine whether the concerns are best addressed through protection application proceedings in the Children’s Court or initiation of further proceedings through the Family Court. This decision will be based on the length of time since the Family Court order was made, whether or not any family members are able to adequately care for the child and the level of Departmental supervision required.
10. Where there have been previous proceedings in the Family Court or proceedings are current in the Family Court, Human Services will ensure, to the extent that it is aware, that this information is communicated clearly to the Children’s Court in any report submitted to that jurisdiction by the Department.
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